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STATEMENT OF QUESTIONS PRESENTED 


Appellee disagrees with the statement of questions pre- 
sented as contained in appellant’s brief and respectfully 
submits that the questions presented on this appeal are: 


1. Was substantial error prejudicing the rights of 
appellant committed by the Municipal Court of Ap- 
peals in its ruling that there was no abuse of discre- 
tion by the trial court in admitting into evidence an 
experiment illustrating the claim that a bottle cap may 
be removed and replaced in such a manner so as to 
escape detection, which fact was important and rele- 
vant to the defense of a negligence suit against a 
bottler where plaintiff relied on the doctrine of res ipsa 
loquitur, and where the only objection by appellant 
to the experiment and the mechanics thereof was that 
it was ‘‘irrelevant.”’ 


2. Did the Municipal Court of Appeals err in affirm- 
ing the granting of an instruction by the trial court 


that appellant was not entitled to recover damages 
for any physical injuries allegedly sustained solely as 
a result of appellant’s psychological reaction to an al- 
leged foreign substance in a bottle of carbonated 
beverage, where the jury was also instructed that there 
could be recovery if the jury found her injuries due 
to her consumption of a portion of the contents of 
the bottle, or due to the taste thereof? 


3. Was there sufficient evidence of contributory negli- 
gence to warrant the submission of this defense to the 
jury? 

4, Was error committed by the trial court by its 
questioning of witnesses where there was no objection 
thereto by counsel for appellant? 


5. Was there an abuse of discretion by the trial 
court in denying appellant’s motion to amend the 
pleadings at the close of appellant’s case so as to 





include a claimed aggravation of a dormant hem- 
morrhoidal condition, when such claim was not alleged 
in the complaint, the pre-trial order, appellant’s open- 
ing statement to the jury, and when such condition 
must have been known by appellant, appellant’s 
physician, and appellant’s counsel over ten months 
prior to the institution of suit? 


6. Was appellant prejudiced in her presentation of 
evidence by the limitation of the pre-trial order re- 
stricting her to the doctrine of res ipsa loquitur unless 
within ten days of trial, appellant’s counsel served 
upon counsel for appellee a bill of particulars setting 
forth specific acts of affirmative negligence? 


7. Was there an abuse of discretion by the trial 
court in its rulings on the scope of cross examination 
permitted counsel for appellee? 


8. Was there an abuse of discretion by the trial 
court in striking portions of the testimony of a wit- 
ness, where the same testimony was introduced by the 
same witness several questions later? 


9. Was there any basis in law or fact upon which 
the trial court could have directed a verdict for appel- 
lant? 


10. Is appellant permitted the presentation to this 
court of a claimed error by the trial court in defining 
negligence to the jury, where counsel for appellant 
made no objection thereto prior to the retirement of 
the jury, and where the certified copy of the tran- 
seript shows the charge was correct, the claimed error 
being made by the reporter in the transcription of his 
notes, and the error corrected by him prior to his 
submission of the transcript to the Municipal Court of 
Appeals? 
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IN THE 


United States Court of Appeals 


For THE Districr or Cotumsra Crecuir 


No. 14,079 


eee 


Sautyie E. Hamiron, Appellant, 
Vv. 


Pepsi-Cota Botrttinc Company or WasuHineorton, D. C., 
a corporation, Appellee. 


BRIEF FOR APPELLEE 


_ 


Appeal-from the Municipal Court of Appeals for the 
District of Columbia 


COUNTER STATEMENT OF THE CASE 


This is a suit for personal injuries and damages brought 
by the plaintiff below against the corporate defendant 
for injuries allegedly sustained by the female plaintiff as 
a result of drinking a portion of a bottle of Pepsi-Cola al- 
legedly containing a foreign object. The complaint speci- 
fies the damages as ‘‘vomiting attacks and passage of 
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blood caused by a noxious substance or foreign object.’’ 
(Appellee’s App. 1) 


The answer filed on behalf of the defendant denies any 
knowledge of the incident, denies negligence, denies any 
knowledge of the claimed injuries and damages, and avers 
the cause of the accident as the sole or contributory negli- 
gence of the plaintiff. (Appellee’s App. 2, 3). 


The pretrial order of the court below (Appellee’s App. 
3, 4) set forth the issues, and limited the female plaintiff’s 
claims of injuries to ‘‘gastritis and irritation of the colon 
area causing some passage of blood.’’ The pretrial order 
also bound plaintiffs to the theory of res ipsa loquitur 
unless within ten days prior to trial a formal bill of par- 
ticulars were filed by plaintiffs setting forth affirmatively 
specific acts of negligence as charged to the defendant. 
Also, the contents of the bottle of defendant’s product al- 
legedly the cause of plaintiff’s injuries was to be analyzed 
and examined by a person of defendant’s selection. This 
bottle was subsequently analyzed by Dr. Oscar B. 
Hunter, Jr. 


The case was tried before the Honorable John J. Malloy 
and a jury beginning on December 13, 1956. 


The female plaintiff, Sallie E. Hamilton, testified that at 
about 1:00 or 1:30 p.m., on August 30, 1955, she pur- 
chased, among other items, two bottles of Pepsi-Cola from 
Lazzari Brothers’ Delicatessen, 2426 14th Street, N. W. 
She selected these particular bottles from a beverage cooler 
located in the store. (Appellee’s App. 16) She did not 
know how long these particular bottles had been in the 
cooler. (Appellee’s App. 16) Upon her return home, she 
placed the unopened bottles in the refrigerator. 


She could not recall what she ate for lunch that day 
(Appellee’s App. 16), but drank one bottle of Pepsi-Cola 
about 2:00 pm. (R.9) She had nothing to eat or drink 
from that time until her evening meal about 6:00 p.m. 
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(Appellee’s App. 16) The evening meal consisted of a 
piece of pork, green beans, mashed potatoes, tomatoes and 
pie or cake, (Appellee’s App. 16, 17) and was consumed by 
6:15 or 6:30 p.m. 


Between 7:00 and 7:30 p.m., she took the remaining 
bottle of Pepsi-Cola from the refrigerator and opened it. 
When she removed the cap from the bottle, she noticed 
that the beverage fizzed, and that it effervesced. (Appel- 
lee’s App. 17) While sitting in the living room she be- 
gan to drink from the bottle of Pepsi-Cola. She noticed 
that: ‘‘—it tasted bitter, but I paid no attention to taste. 
So I guess I drank close to half of it,’? and something 
struck her mouth. (Appellee’s App. 15) On cross-exami- 
nation, she testified that after noting the bitter taste, she 
examined the bottle and its contents and saw nothing un- 
usual, ‘‘—so kept drinking on.’’ (Appellee’s App. 17) 
Thereafter, on the last swallow, something went into her 
mouth. Some time later, she vomited—part of her supper 
coming up also. Plaintiff-husband had been asleep and 
when plaintiff-wife awakened him about 8:00 p.m., to 
watch the ball game on television, she told him what had 
occurred. Both continued to watch television. (Appellee’s 
App. 18, 19) She vomited once more, and about 9:00 
p-m., she noticed bright red blood from her rectum. 
(R. 15) It stopped by itself. She and her husband then 
walked to the grocer’s from which the purchase was made. 
(Appellee’s App. 19) 


Three days later, she consulted Dr. McCann who ex- 
amined and treated her and ordered x-rays of her stomach 
which were taken at Garfield Hospital about two weeks 
later. (Appellee’s App. 19) The x-rays showed nothing 
wrong with her stomach. (Appellee’s App. 20) 


The male plaintiff testified that his wife awakened him 
the evening in question so he could watch the baseball 
game on television. (R. 48) He was informed of his 
wife’s illness and observed something in the bottle of Pepsi- 
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Cola. Later, his wife vomited again and she then called 
him to the bathroom where he observed red blood splattered 
in the bowl of the commode. (R. 49) They then turned 
off the television and went to the grocer’s to report the 
incident and obtain the telephone number of the Pepsi- 
Cola Company (Appellee’s App. 49, 50, 55) although there 
was a telephone and telephone directory in the plaintiffs’ 
home. (Appellee’s App. 22) No attempt that evening was 
made to obtain a doctor for the treatment of the female 
plaintiff’s condition. (Appellee’s App. 20, 21) He testi- 
fied that following the incident, his wife was not able to 
perform the usual household duties she had prior to the 
incident (Appellee’s App. 20, 21), although there was some 
indication Dr. McCann had treated Mrs. Hamilton for high 
blood pressure prior to the incident. (Appellee’s App. 27) 


Fred Lazzari testified that he formerly operated a gro- 
cery store at 2426 14th Street, N. W. He knew the 
Hamiltons well. They were regular customers of his store. 
(R. 59-61) Mr. Hamilton alone returned the bottle of 
Pepsi-Cola to the store. (Appellee’s App. 23) The bottle 
was not returned to Lazzari’s store until ‘‘—a few. days 
after she told me that she had called the doctor. It was 
three or four days after.’’ (Appellee’s App. 23) Mr. 
Lazzari examined the bottle at that time and saw some- 
thing init. (Appellee’s App. 23) 

On cross-examination, Mr, Lazzari testified that Pepsi- 
Cola was stored in both the front and in a storeroom in 
the back of his store. (Appellee’s App. 23) If a customer 
wanted cold Pepsi-Cola, it was taken by the customer from 
a beverage cooler in the front of the store. (Appellee’s 
App. 23, 24) As the bottles were taken by the customers 
from the cooler, Mr. Lazzari would replace the cooling 
bottles from the stored bottles. He did not know how long 
a bottle would remain in his store before being placed in 
the cooler. (Appellee’s App. 25) © 


On redirect examination, Lazzari testified it was not pos- 
sible for anyone to tamper with the bottles of Pepsi-Cola 
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in his store, (Appellee’s App. 25) but on recross-examina- 
tion, however, he admitted that he served between one 
hundred and two hundred customers a day. Those cus- 
' tomers desiring cold drinks helped themselves from the 
cooler. (Appellee’s App. 27) Unless the customer was an 
elderly lady, the customer desiring a carton of Pepsi-Cola 
_ would ‘‘grab it themselves.’’ (Appellee’s App. 27) The 
bottles were taken from the cartons to stack the cooler. 
(Appellee’s App. 27) 


Mr. Robert A. Arsenoff, defendant’s bottling manager, 
was called by the plaintiff and testified briefly as to the 
control of Pepsi-Cola bottles from the time they leave the 
bottling plant until they are placed on the retailers’ shelves. 
(R. 81-83) 


Mr. Cecil R. Gillians, defendant’s sales manager, was 
' ealled as plaintiffs’ witness and testified that sales of de- 
fendant’s product in July 1955 to Lazzari Brothers’ Deli- 
catessen were 141 cases, and in August 1955, 100 cases. 
(R. 84-85) 


Plaintiff next recalled Mr. Arsenoff who testified that 
defendant’s plant produced approximately ten thousand 
eases of Pepsi-Cola on August 31, 1955; (R. 89) on August 
19, 1955, the total output was 9,873 cases; on August 1, 
1955, the total output was 11,950 cases. (R. 91) 


Plaintiffs then called as their witness Dr. Oscar B. 
Hunter, Jr., who was qualified as a practicing physician 
and as an expert in the field of pathology. (Appellee’s 
App. 27-29) He testified that on November 19, 1956 he 
had received a bottle of Pepsi-Cola for examination and 
analysis. The analysis revealed a rolled up paper match 
cover in the bottle. There were also found bacteriological 
specimens: yeast bacteria of the aspergilles type, which is 
frequently found in bread, and also, saprophytes, a fungus 
commonly called hay bacillus. (Appellee’s App. 29) Both 
these organisms are in the air and are breathed by every- 
one every day. (Appellee’s App. 30) There were ap- 
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proximately three or four matches in the match cover. 
These matches contained nitrates which are ignitable on 
contact with the match cover. There was no phosphorus 
or any metals found in the bottle. (Appellee’s App. 30, 
31). In the abstract, Dr. Hunter testified that these 
chemicals, if taken into the digestive tract, would produce 
varying effects. In some persons with weak stomachs 
nausea and vomiting could result. In other persons, there 
would be no ill effects. (Appellee’s App. 31-2) These sub- 
stances would not produce bleeding (Appellee’s App. 32), 
since they would not scratch or abrade the mucoid surface 
of the intestinal tract. They could not cause any bleeding 
of the intestinal tract. 


In answer to a hypothetical question as to the effect 
the ingestion of a portion of the contents of this bottle 
would have on a person with hemorrhoids, Dr. Hunter 
testified categorically that it was not possible for the 
drinking of the Pepsi-Cola to aggravate the hemorrhoidal 
condition. (Appellee’s App. 35) Further, that the drink- 
ing of this Pepsi-Cola did not effect Mrs. Hamilton’s diges- 
tive system (Appellee’s App. 36) and would not cause 
acute gastritis. (Appellee’s App. 36, 37) 


Dr. Harold F. McCann was called as plaintiffs’ witness 
and qualified as a physician engaged in the general prac- 
tice of medicine. (Appellee’s App. 40) He testified that 
he first saw the female plaintiff on September 2, 1955. He 
obtained a history of her illness, (Appellee’s App. 40) 
examined her, and prescribed treatment. His diagnosis 
was acute gastritis. She was last seen October 4, 1956 
(Appellee’s App. 40) and was considerably improved. 


On cross-examination, Dr. McCann testified that the ap- 
pearance of the object in the bottle of Pepsi-Cola was the 
‘“‘big factor’’ in causing plaintiff’s illness, (Appellee’s 
App. 41) and that this illness was probably purely 
psychological. (Appellee’s App. 41, 43, 44) Also, that 
the same effect would be noted had Mrs. Hamilton seen 
the match folder in a plain glass of water. (Appellee’s 
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App. 42) If there were no pathogens found in the Pepsi- 
Cola, the resulting illness was purely psychological. (Ap- 
pellee’s App. 44) The psychological illness could cause 
acute gastritis from which the vomiting could arise. (Ap- 
pellee’s App. 45, 46) 


Dr. MeCann’s testimony concluded plaintiff’s case after 
which defendant moved to strike any claim by plaintiff of 
any aggravation of the hemorrhoidal condition, and for 
a directed verdict. (Appellee’s App. 46) Plaintiffs also 
moved to amend the pleadings to include the claims of 
acute gastritis and aggravation of a pre-existing hemor- 
rhoid condition. Defendant’s motion for a directed ver- 
dict was denied; defendant’s motion to strike any claim 
for aggravation of the hemorrhoid condition was granted; 
(Appellee’s App. 47) plaintiffs’ motion to amend to in- 
clude the aggravation of the hemorrhoidal condition was 
denied. 


Defendant called Mr. Robert A. Arsenoff, the Pepsi- 


Cola Plant Superintendent and Operational Vice-President, 
as its only witness. He testified as to the care and pre- 
cautions taken by the Pepsi-Cola plant in the cleaning and 
filling of the bottles of its product. He described the 
operations of the various washing, rinsing and filling ma- 
chines, and the many inspections of the bottles at all the 
stages of these operations. (R. 154-210) 


Defendant then offered as evidence on experiment 
wherein four bottles of its product were individually 
labeled. Two of the bottles were opened and resealed in 
the presence of the plaintiff’s counsel. The remaining two 
were unopened. (Appellee’s App. 50-53) The four bot- 
tles were received into evidence without objection and ex- 
hibited to the jury. (Appellee’s App. 51) Mr. Arsenoff 
then testified that bottles labeled 2 and 3 had been opened 
and resealed. (Appellee’s App. 53) This concluded de- 
fendant’s case. 
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Defendant renewed its motion for a directed verdict at 
the conclusion of all the evidence, which motion was denied. 
(R. 233, 234) Plaintiffs then moved for directed verdicts 
(R, 234, 235) which motions were denied. 


The court then considered requests for instructions. (R. 
235-238) Counsel for both sides argued to the jury. The 
court charged the jury (R. 239-261), including the charges 
on contributing negligence and injuries (Appellee’s App. 
53-4) after which the jury retired to deliberate and, there- 
after, returned its verdict for the defendant. 


Plaintiffs filed a ‘‘Motion for Order to set Aside Verdict 
and For Judgment, or For New Trial (R. 272) to which 
defendant filed opposition. (Appellee’s App. 12,13) The 
Motion was argued before the trial court who denied said 
Motion. Judgment was then entered in favor of the defend- 
ant. Notice of Appeal was filed by plaintiffs below, briefs 
were filed by the parties below and the case was argued 
before the Municipal Court of Appeals on April 8, 1957. 


The Municipal Court of Appeals handed down its decision 
on June 5, 1957 affirming the verdict and judgment in favor 
of Appellee herein. (Appellee’s App. 6-12) 


Appellants then filed a Motion for Rehearing before the 
Muncipal Court of Appeals and accompanied said Motion 
an Affidavit (R. 295) sworn to by counsel for Petitioner 
which Affidavit set forth certain facts to which the court 
reporter in the trial would ostensibly testify if he were 
called as a witness. 


Because of the unusual nature of this Affidavit the Muni- 
cipal Court of Appeals convened in chambers and orally 
examined counsel for Appellants, counsel for Appellee, 
and the court reporter. At the conclusion of such exami- 
nation, counsel for Appellants stated to the court that he 
obviously had been in error and that he wished permis- 
sion to file a formal motion to withdraw his Affidavit. This 
permission to file such a motion was granted by the Muni- 
cipal Court of Appeals. After receipt of said Motion and 
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after consideration of all the facts and circumstances, the 
Municipal Court of Appeals found that there was no basis 
in fact for the Affidavit of Appellants’ counsel and on 
June 26, 1957 it was ordered by the Municipal Court of 
Appeals that the aforesaid Affidavit be stricken from the 
record of this case, and was stricken from the record of 
this case. (Appellee’s App. 14,15) The same order of the 
Municipal Court of Appeals denied Petitioners’ motion 
for rehearing of the case before that Court. 


This Court then granted this appeal in Forma Pauperis 
to Appellant Sallie Hamilton. 


SUMMARY OF ARGUMENT 


1. There was no abuse of discretion by the trial court in 
allowing counsel for appellee to perform an experiment to 
illustrate the defense that tampering by persons unknown 
had occurred to the bottle of its product after said bottle 
had gone beyond its control, especially when the only ob- 
jection by appellant to said form of demonstrative evidence 
was as to its relevancy. 


2. The testimony of appellant and of appellant’s wit- 
nesses amply supported the instruction of the jury by the 
trial court that appellant could not recover damages for 
any injury if she suffered no physical injury as such from 
the contents of the bottle, or if physical injury was caused 
by psychological reaction to the contents of the bottle, 
where such instruction correctly followed the law of this 
jurisdiction as set forth in the decisions of this Court. 


3. The testimony of the appellant herself, as well as the 
admissions of her counsel, constituted sufficient basis upon 
which the trial court could submit the issue of contributory 
negligence to the jury. 


4. Appellant cannot assert as error at this stage of the 
proceedings, alleged undue participation by the trial court 
in the trial, where the record does not support such claims 
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of error, and where no objection of any sort was ever 
voiced by counsel for appellant. 


5. There was no abuse of discretion by the trial court 
in denying appellant’s motion to amend its complaint to 
include additional injuries not set forth in any manner 
whatsoever until appellant had closed her case, especially 
where appellant, her physician, and her counsel must have 
known of such injuries at least ten months prior to the 
filing of the suit, and for an additional four month period 
prior to trial. 


6. The trial court was bound by the pre-trial order of 
the court as regards appellant’s theories of liability. In 
any event, appellant’s counsel advised the trial court that 
appellant was proceeding on the res ipsa loquitur theory, 
and no testimony of specific acts of negligence was intro- 
duced or even tendered by counsel for appellant. 


7, 8. There was no abuse of discretion by the trial court in 
the latitude permitted counsel for appellee in cross exam- 
ination of witnesses, and in striking a portion of an answer 
by witness Lazzari. 


9. There was no basis either in law or fact for the direc- 
tion of a verdict by the Court in appellant’s favor at the 
conclusion of the case. 


10. The defining of negligence by the trial court was 
correct. 


ARGUMENT 


1. The court below did not err in allowing Appellee to 
perform an experiment. It should first be noted that 
nowhere during the course of such experiment was there 
any objection made by Appellant to the form or mechanics 
of this experiment, with the exception that said experiment 
was irrelevant. (Appellee’s App. 48) Appellant raised 
for the first time the alleged error of the Court in that 
the experiment was not made under similar conditions and 
like circumstances in her brief before the Municipal Court 
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of Appeals. As was pointed out in the discussions of 
counsel and the Court, prior to the actual presentation of 
this demonstrative evidence, the purpose of the experi- 
ment was to show the case with which a foreign substance 
could be inserted into a bottle by an unknown person after 
the bottle has left the control of the bottler, and how the 
bottle which had been thus tampered with could be resealed 
so that it would escape detection. The Appellant’s case 
went to the jury on res ipsa loquitur. During such presen- 
tation, Appellant offered evidence of the exclusive control 
of the bottle from the time it left the bottling plant until 
it was received and partially consumed by Appellant. Part 
of this testimony was by Mr. Fred Lazzari who stated, on 
direct examination, that it was impossible for the bottle 
of Pepsi-Cola in question to have been tampered with. 
(Appellee’s App. 25) Although, on re-cross examina- 
tion, this same witness admitted approximately 150 to 200 
customers entered his store each day and that the bottled 
beverages in his store were placed there on a self-service 
basis by which the individual customers themselves all had 
access to the stored bottles. (Appellee’s App. 26, 27) 


As to whether or not the circumstances of the experi- 
ment were performed under similar conditions, to those 
existing in Mr. Lazzari’s store, it is submitted that the 
only similarity that would be needed in just such an ex- 
periment as was performed by Appellee would be the 
opening and resealing of the bottle. From the design of 
the Pepsi-Cola bottle and its crown, at the most there can 
be but one method of access to the contents of the bottle 
from the outside atmosphere, that is, the physical removal 
of the cap itself. 


Appellant while making no objection of any sort to this 
presentation of evidence during the trial, now takes issue 
with the unanimous opinion of the Municipal Court of 
Appeals in its holding that the only required condition of 
similarity needed as to this aspect of Appellee’s case was 
a similarity of bottle caps; and, takes further issue with 
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that court’s opinion that there was ample evidence in this 
regard. Obviously, counsel for Appellant has forgotten 
that it was he who introduced into evidence as Plaintiff’s 
Exhibit No. 1, the capped and partially consumed bottle of 
Pepsi-Cola which allegedly contained the foreign matter 
which gave rise to Appellant’s claimed injuries (R. 13); 
and, that he later raised no objection whatsoever to the 
introduction into evidence of Defendant’s Exhibits 1, 2, 3, 
and 4, the four bottles of Pepsi-Cola used by counsel for 
Appellee during the presentation of this evidence. These 
five bottles of Pepsi-Cola were in full view of the court 
and jury during the trial. It is Appellee’s contention that 
similarity of any physical object can best be tested visually. 
Oral testimony would be but a poor substitute in this 
regard. Further, as pointed out in the Opinion below 
(Appellee’s App. 9) courts of other jurisdictions have 
virtually taken judicial notice of the fact that a cap of 
the type used on bottled soft drinks may be removed and 
replaced in such a manner as to practically defy detection. 


See Jordan v. Coca-Cola Bottling Company, 117 Utah 578, 
218 P. 2nd. 660, 52 ALR 2nd. 108; and Tafoya v. Las Cruces 
Coca-Cola Bottling Co., 59 N.M. 48, 278 P. 2nd. 575. 


Much confusion is created by Appellant in her argument 
that counsel for Appellee performed the experiment with 
the jury. Again, it is noted that there was no objection 
whatsoever raised by counsel for Appellant as to the 
mechanics of the demonstration. Appellant again flatly 
asserts in her brief that Appellee’s counsel subjected the 
jurors to interrogation. This assertion is not based on 
any part of the record of this case. The record does 
show, however, that after the receipt of the opinion of the 
Municipal Court of Appeals, counsel for Appellant swore 
under oath, by Affidavit, that if the court reporter were 
ealled to testify, the reporter would state, among other 
things, that Appellee’s counsel did question the jurors. (R. 
295) Subsequent investigation by counsel for Appellee 
revealed that the court reporter would not so testify. 
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(R. 297) By reason of the highly unusual nature of this 
affidavit, counsel for appellant, counsel for appellee, and 
the court reporter involved were thoroughly interrogated 
by the bench of the Municipal Court of Appeals. At the 
conclusion of this interrogation counsel for Appellant 
stated that he had been in error and had apparently mis- 
understood conversations he had had with the court re- 
porter. Counsel for Appellant then requested leave of the 
Municipal Court of Appeals to file a Motion to Withdraw 
his affidavit. This permission was granted with the proviso 
that counsel’s reasons for this withdrawal would be set 
forth. Counsel for Appellant, in his motion, however, 
again asserted these self-same allegations. In its denial 
of the Appellant’s Petition for Rehearing, the Municipal 
Court of Appeals also denied Appellant’s counsel’s motion 
for leave to withdraw his affidavit, and, instead, ordered 
it stricken from the record. 


Thus, it can be seen that although unusual attempts have 
been made by counsel for Appellant to inject into the 
record evidence upon which to base his argument as to this 
point, the record itself is barren of such evidence, and 
consequently, such argument fails completely. 


As Appellant has correctly stated, the inclusion or ex- 
clusion of experiments and demonstrative evidence is a 
matter solely within the discretion of the trial Court. The 
rule is universal that the action of the trial Court as to 
matters within its judicial discretion will not be disturbed 
unless there is a clear abuse thereof; or, as is frequently 
stated, the Appellate Court will not review the discretion 
of the trial Court. The exercise of judicial discretion 
which may not be reviewed implies conscientious judgment, 
not arbitrary action, takes account of the law and the par- 
ticular circumstances of the case and is directed by the 
reason and conscience of the trial judge toward a just 
result. 


The burden of showing an abuse of discretion rests on 
the Appellant. The attention of the Court is directed to 
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the case of American Products Co. v. Villwock, 109 P(2d) 
570. This was a personal injury action arising from the 
collision of a girl on a bicycle and a truck. During the 
trial of the case, the Court admitted evidence of an ex- 
periment which was intended to demonstrate that the girl 
on the bicycle, on the night of the accident, was visible at 
a greater distance than that as testified to by the truck 
driver. While the witness was testifying, the only objec- 
tions made to the admissibility of the evidence were as to 
the similarity of conditions, and, accordingly, the similarity 
of conditions was developed by the witness. 


The Appellate Court in affirming the action of the trial 
Court in allowing this evidence of an experiment stated 
as follows: 


‘‘Furthermore, matters of this kind rest largely in 
the discretion of the trial Court and are reviewable 
only for abuse of sound judicial discretion; (citing 
cases) and, as we have also held, the exercise of such 
discretion will, on appeal, be viewed somewhat more 
critically when such evidence is rejected than when 
it is received’’ (cases cited). 


The same ruling was also made by the Minnesota Su- 
preme Court in the case of State v. DeZeler, 41 N.W. 
(2d) 313: 


“<The performance of experiments in the presence 
of the jury, or the admission of evidence of experi- 
ments performed out of the presence of the jury, when 
they are made under conditions and circumstances 
substantially similar to those existing in the case at 
issue, for the purpose of proving facts in issue, rests 

in the sound discretion of the trial Court in both erim- 
inal and civil proceedings. The qualifications of the 
person or persons conducting a particular type of ex- 
periment as well as the extent of permissible dissim- 
ilarity in conditions and circumstances, depend on the 
facts peculiar to each case. We find no abuse of dis- 
eretion herein. The experiment, which did not require 
technical knowledge, was performed under conditions 
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and circumstances substantially similar—though not 
identical—to those obtaining as to the issue involved. 
Such dissimilarities as existed were neither material 
nor misleading.’’ 


If the essential conditions under which the experiment 
or observation is made are substantially the same as those 
of the actual occurrence which is being investigated, any 
departure or minor variation goes to the weight rather 
than to the admissibility of the evidence. As was said 
in the case of Bell v. State, 164 Ga. 292, 138 S.E. 238, 


‘‘The weight to be attached to testimony as to ex- 
periments is for the jury, and varies according to the 
circumstances of similarity which the jury may find 
to exist between the experiments made and the actual 
occurrence whose facts are under investigation.’’ 


Appellee respectfully submits that Appellants have not 
borne the burden of proof of an abuse of the discretion 
permitted the trial Court as to the inclusion or exclusion 
of this form of demonstrative evidence. 


2. In this brief Appellee emphatically denies the state- 
ment of Appellant that there was no evidence that Mrs. 
Hamilton’s alleged physical injuries resulted from psycho- 
logical reaction. The record is replete with testimony that 
the only injury that she could possibly have suffered was 
purely psychological. Appellant’s medical expert, Dr. 
Hunter, testified that his analysis of the remaining contents 
of the bottle submitted to him for analysis revealed the 
presence of yeast bacteria of the aspergillus type, and 
saprophytes. Both of these organisms are commonly found 
in nature and are breathed by everyone every day. (Ap- 
pellee’s App. 30) There was also found a rolled up 
cardboard match cover containing three or four matches. 
The matches contained nitrates. (Appellee’s App. 30, 31) 
Testifying in the abstract, he stated that the taste of these 
nitrates might cause nausea and vomiting in individuals 
with weak stomachs. Other persons would not be affected 
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by this at all. The nitrates could not cause any bleeding 
of the intestinal tract; could not cause irritation or bleed- 
ing of the rectum or colon. (Appellee’s App. 32) They 
would not cause bleeding of dormant hemorrhoids. (Ap- 
pellee’s App. 34-6) Without recounting more of this wit- 
ness’ testimony along these same lines, Dr. Hunter was 
asked this question by Appellant’s counsel (Appellee’s 
App. 36): 


Q. ‘‘Is it your testimony that the chemicals in this 
drink did not affect the digestive system of Mrs. 
Hamilton?”’ 

A. **Yes.’’ 


Appellant’s counsel then questioned Dr. Hunter further, 
and elicited the testimony that the consumption of a por- 
tion of this Pepsi-Cola would not cause acute gastritis. 
(Appellee’s App. 37) Further, on cross-examination, 
Dr. Hunter testified that none of the organisms found in 
the bottle cause disease, or ill effects of any kind. (Ap- 
pellee’s App. 39) 


Appellant’s other medical witness, Dr. Harold McCann, 
was inconsistent in his testimony in certain regards. The 
history he obtained from Mrs. Hamilton was that on 
August 30, 1955 she had drunk some Pepsi-Cola from a 
bottle . ‘‘She had notwed that the Pepsi-Cola had some- 
thing in it, which seemed to her like a piece of heavy paste- 
board.’’ (Appellee’s App. 40) He then testified that 
his records did not reveal that Mrs. Hamilton told him of 
any unusual taste or odor of the beverage. (Appellee’s 
App. 42) On re-cross examination, he repeated his his- 
tory that (Appellee’s App. 44) ‘‘She drank this Pepsi- 
Cola in which was a foreign object, which upset her!’’ 
These excerpts from Dr. McCann’s testimony are com- 
pletely inconsistent with his opinion that the ingestion of 
the Pepsi-Cola by Mrs. Hamilton caused her resulting 


injury. 
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The above excerpts, however, are completely consistent 
with this same doctor’s testimony as to the resulting injury 
being purely psychological. He testified that in his opin- 
ion the appearance of the object in the bottle was the “‘big 
factor’’ in the cause of the illness. (Appellee’s App. 41) 
Assuming that there were no pathogenes present in the 
bottle, it was his conclusion that any illness resulting from 
ingestion of the beverage was probably purely psychological 
resulting from the observation of the object in the bottle. 
(Appellee’s App. 41) The same result would have been 
obtained had the object been in a plain glass of water. 
(Appellee’s App. 42) These same conclusions were re- 
peated in his later testimony (Appellee’s App. 43), and 
again when he was asked (Appellee’s App. 45): 


Q. ‘“‘If there were no pathogenes found in it, then 
would you not hold that the resulting illness was purely 
psychological?’ 

IB 6$Ves. 99 

In response to the Court’s questioning, Mr. McCann tes- 
tified that hyperacidity would cause acute gastritis which 
would in turn, cause vomiting. (Appellee’s App. 46) 


Appellee concedes that in several jurisdictions, damages 
are allowed for injury produced or resulting from psycho- 
logical shock or mental disturbance. But, such damages 
are not recoverable in many other jurisdictions, and not 
in the District of Columbia. In this regard, Appellee relies 
on the cases of Darrin v. Capital Transit Co., 90 A(2d) 823, 
and Perry v. Capital Traction Co., 59 App. D. C. 42, wherein 
the former case this Court stated, quoting from the latter 
case: 

“¢Where there has been a substantial physical injury, 
medical testimony and common knowledge may fur- 
nish a guide for measuring the pain and suffering in- 
cidental to the injury; but where, as here, there has 
been no substantial physical injury, a jury ought not 
to be permitted to indulge in conjecture and 
tion as to the effects of alleged nervous shock or 
fright.’’ 
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Among the many cases from other jurisdictions holding 
that such damages are not compensable are: Wheeler v. 
Balestri, 304 Mass. 257, 23 N.E. (2d) 132, wherein a judg- 
ment for the plaintiff for injuries resulting from the 
sight of a cockroach in a piece of bread was reversed; 
Cushing Coca-Cola Bottling Co. v. Francis, 206 OkL 553, 
245 P(2d) 84, wherein a judgment for the plaintiff for in- 
juries resulting from seeing a dead mouse in a bottle from 
which he had previously drunk was reversed; Van Hoy v. 
Oklahoma Coca-Cola Bottling Co., 205 Okl. 135, 235 P(2d) 
948, wherein the court sustained the demurrer of the de- 
fendant to the complaint which alleged injuries resulting 
from the sight of seeing a foreign substance in a bottle 
from which the plaintiff’s companion had previously drunk. 
In a ease with almost similar facts, Martin v. Waycross 
Coca-Cola Bottling Co., 18 Ga. App. 226, 89 S.E. 495, where 
the facts showed that the plaintiff had become ill after 
drinking Coca-Cola from a bottle which she later dis- 
covered contained a dead and putrid mouse, the Court of 
Appeals of Georgia held: 


**One could not recover for mental anguish due 
merely to extreme delicacy of taste, or to wounded 
feeling caused by the consciousness of having 
swallowed a liquid in which a dead mouse was in proc- 
ess of dissolution, or for nausea produced enamels by 
that mental aversion which the Aryan race instinctively 
entertains to ratty nourishment. . .’’ 


Appellant’s argument seems to be pitched to infer that 
the trial court took this case from the jury on the ques- 
tion of damages, instructing them that there could be no 
recovery whatsoever since the alleged injuries resulted 
from Mrs. Hamilton’s psychological reaction to what she 
saw in ‘the bottle of Pepsi-Cola. This, obviously, is not 
the case. Although, Appellant proferred no instructions 
to the trial court, the record demonstrates that an instruc- 
tion was given to the effect that damages could be assessed 
if it were found that Mrs. Hamilton’s injuries were caused 
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by her ingestion of a portion of the Pepsi-Cola, or by the 
taste of the beverage. (Appellee’s App. 53) 


The above instruction was then followed by that one to 
which Appellant takes issue, that recovery would not be 
allowed if the jury found that the physical injuries re- 
sulted solely from Appellant’s psychological reaction to 
the contents of the bottle. (Appellee’s App. 54) 


Appellant raises for the first time in her brief before 
this court that she should be permitted to recover if she 
became ill from the smell of the beverage. There was no 
testimony of any unusual odor noticed by Appellant. In- 
deed, Dr. McCann’s testimony was that she reported no 
unusual taste or odor of this beverage to him. (Appellee’s 
App. 42) 


3. There was no error committed by the Court in charg- 
ing the jury that they could consider the defense of con- 
tributory negligence. Mrs. Hamilton testified (Appellee’s 
App. 15): 


A. ‘‘Well, it tasted bitter, but I paid no attention 
to taste. 

“*So, I guess I drank close to half of it, and some- 
thing struck my mouth.”’ 


Again, on cross-examination, she testified (Appellee’s 
App. 17): 


A. **. . . I said that on the lastmouthful I did, I 
noticed it, a bitter-like taste. And I had the bottle 
up to look at it and see if there was anything in it, 
and I did not see anything in it, so I kept drinking on, 
and on the last swallow I took, something went into 
my mouth.’’ 





This testimony was ample support for the court to charge 
on contributory negligence. The record also reveals that 
counsel for Appellant at a bench conference discussing 
proposed instructions to the jury admitted to the court in 
response to one of the court’s questions, that Appellant 
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had noticed the bitter taste of the beverage as she drank 
it. (Appellee’s App. 50) The basis of Appellant’s claim 
was that some foreign and deleterious substance in the 
beverage was the cause of her illness. For a person to 
continue to drink from a bottle after realizing the taste 
was out of the ordinary, was certainly a question that the 
jury should consider as to whether or not it was the act 
of a reasonable and prudent person. 


4. There was no undue participation by the Court in 
the case. For the sake of argument only, conceding that 
there was such participation, Appellee has been unable to 
find any word or words of objection in the record as should 
have been noted by Appellants at the time of the alleged 
undue participation. It is a settled principle of law that 
assignments of error based on statements made by the 
judge during the course of trial, and his participation in 
the questioning of witnesses, cannot be considered in an 
Appellate Court when there has been no objection noted 
in the court below. Taylor v. James, 85 A(2d) 62; Brown 
v. Haas, 72 A(2d) 39. 


Appellee submits there was nothing improper as to the 
Court’s questioning of Dr. McCann. There was no objec- 
tion to this question, and it was certainly a proper question 
by reason of the general inconsistency of the prior testi- 
mony of this witness. 


5. The Court did not err in its denial of Appellant’s 
Motion to Amend the Pleadings to Conform with the Evi- 
dence as had been introduced. The Complaint, the Pre- 
trial Order of this Court, and the opening statement of 
Appellant’s counsel made no mention whatsoever of any 
claimed aggravation of pre-existing hemorrhoidal condi- 
tion. Appellee had known of this condition from the date 
of the taking of Appellant Sallie Hamilton’s deposition. 
In that deposition, there was no claim of any aggravation 
of this condition and from the time of the deposition, until 
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the time the jury was sworn, Appellant had made no offer 
to amend the Complaint and Pretrial Order to allege this 
new and distinct claim of injury. Throughout the testi- 
mony of the plaintiffs and of Dr. Hunter there was never 
any move by Appellants to amend the pleadings to include 
this claim. It was not until the conclusion of Dr. McCann’s 
testimony that this claim of aggravation was made, and 
then, only after counsel for Appellee had moved to strike 
from the record any and all testimony regarding the aggra- 
vation of the hemorrhoidal condition. (Appellee’s App. 
46) It should be noted that Dr. McCann testified that 
he had submitted a written report of the female Appel- 
lant’s condition at some time prior to trial. (R. 122) 
Since the alleged injury occurred on August 30th and 
Dr. McCann’s last treatment of Appellant for the 
allegedly resulting distress was on October 4, 1955, it is 
obvious that the Doctor’s written report concerning the 
woman’s condition was available to Appellant consider- 
ably before the institution of this suit. 


As the trial Court noted during the argument on this 
point (Appellee’s App. 46, 47): 


*“In view of the nature of the pleadings, as such, it 
would be vitally important to the defense to find out 
whether the bleeding was caused by an aggravation of 
a dormant hemorrhoidal condition and whether or not 
what the plaintiff consumed would or would not cause 
that, or whether the bleeding was caused by an irrita- 
tion of the stomach or the membranes of the stomach. 

“In other words, to determine the scope of the bleed- 
ing would be important * * * I think on that hemorrhoid 
situation that the defendant would have a right to 
a physical examination of the plaintiff under the cir- 
cumstances if it had been raised within the proper 
time.”’ 


Appellant’s argument to this point completely overlooks 
the significance of the affect of the proposed amendment. 
It is common knowledge that hemorrhoids bleed. Whether 
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or not the bleeding that Appellant claimed as a result of 
the ingestion of a portion of the Pepsi-Cola resulted from 
an aggravation of the hemorrhoids by some direct action 
on the colon by a deletorious substance in the Pepsi-Cola, 
as was originally set forth in the Complaint and Pretrial 
Order, or whether the pre-existing hemorrhoids bled spon- 
taneously, and not as a result of any aggravation by either 
the nausea allegedly induced after ingestion of the Pepsi- 
Cola, or by a direct irritation to the hemorrhoids through 
direct contact with the alleged deletorious substance, were 
questions that of necessity had to be considered. 


The testimony of Appellant’s witness, Dr. Hunter, was 
all to the effect that if the patient had hemorrhoids the 
bleeding probably occurred from the hemorrhoids, (Ap- 
pellee’s App. 35, 36) and that the drinking of the Pepsi-Cola 
would in no way affect it. In fact, it was Dr. Hunter’s 
opinion that the drinking of the Pepsi-Cola could not pos- 
sibly have aggravated the hemorrhoidal condition as 
claimed. (Appellee’s App. 35) 


It should be remembered that Dr. Hunter was called by 
Appellant as her expert witness and the testimony offered 
by him is necessarily binding upon the Appellant. Great 
A & P Tea Co. v. Avetlhe, 116 A(2d) 162; Postal Tele- 
graph-Cable Co. v. Thomas, 65 App. D. C. 351. 


The amendment of pleadings under Rule 15(b) is a 
matter in which the trial Court has wide discretion. As 
was said in Chunn v. City & Suburban Ry., 23 App. D. C. 
551, which is cited in Plummer v. Johnson, 35 A(2d) 647: 


‘‘The grant or refusal of leave to amend is a power 

intrusted to the trial Courts that injustice and hard- 
ship may be prevented and the merits of the case 
fairly tried. Whether in the particular instance the 
leave should be granted or refused is a matter within 
the discretion of the trial Court and is not reviewable 
in the Appellate Court.’ 
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In Plummer (supra) the court stated: 


‘‘The case had been at issue more than eight months 
before trial and no reason was given to the trial Court 
why the desired amendment was not sought prior to 
trial. Orderly procedure requires that amendments 
of pleadings ordinarily should be had before and not 
during trial, and while our Code gives the trial Court 
broad discretion in permitting amendments at any 
stage of the case, that discretion, as we have said, is 
commited to the sound judgment of the trial Court 
* * * to warrant obtaining leave to amend at trial 
there must be some showing of surprise or some rea- 
sonable explanation of the delay in seeking to amend. 
No excuse was offered by defendant for his late at- 
tempt to shift his defense. Since allowance of amend- 
ment at trial is commited to the sound judgment of 
the trial Court, we cannot substitute our judgment. 
The question before us is not whether the amendment 
should have been allowed, but whether the Court in 
refusing to allow the amendment, abused its discretion. 
We find no such abuse.’’ 


This same opinion was followed in the case of Light v. 
Farmer, 62 A(2d) 367, and Peake v. Ramsey, 43 A(2d) 763. 


As was stated above, in argument as to Appellant’s al- 
leged error No. 1, the burden of proof in a review of an 
action by the trial Court, said action being solely within 
the discretion of that trial Court, rests upon Appellant. 
There has been no showing by Appellant that they were in 
any manner prejudiced by the ruling of the Court in deny- 
ing the Motion to Amend the Pleadings and, consequently, 
present an additional claim. The verdict in this case was 
in favor of the defendant. It is Appellee’s position that 
Appellant must first direct her efforts toward reversal 
of this verdict on the issues of liability. Since there was 
ample testimony of injury other than the one sought to be 
included by the amendment to the complaint, and the ver- 
dict was in Appellee’s favor, Appellant has no cause to 
complain in this regard. 
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Moreover, the issues as framed by the Pretrial Order of 
this Court are binding upon the parties to the action and 
control the subsequent course of the action. In this regard, 
Appellee directs the attention of the Court to the case of 
Owen v. Scluoartz, 85 U.S. App. D.C. 302, wherein this 
Court stated: 


‘“‘The purpose of Rule 16, Federal Rules of Civil 
Procedure, is to formulate the issues for trial, and 
when the issues are formulated at a pretrial hearing, 
the Court is required to enter an Order reciting such 
action. When entered, such Pretrial Order controls 
the subsequent course of the action. * * * While, tech- 
nically speaking, the present legal argument would 
have been avoided if the Prertial Order had specified 
that the pleadings were amended in this respect, still, 
this issue * * * was formulated at the Pretrial hear- 
ing and incorporated into a formal Pretrial Order 
which has never been modified, and which ‘controls the 
subsequent course of the action’ including this appeal.”’ 


Another recent case interpreting the force and effect of 


the pretrial order is Walker v. West Coast Fast Freight, 
Inc., 233 F(2d) 939. In this case referring to pre-trial 
orders it was held: 


‘One major purpose of such an order is to elim- 
inate surprise by sharpening and simplifying the issues 
which must be tried. The District of Oregon has 
strictly required the disclosure of ‘all legal and fact 
issues’ at the pretrial conference since ‘surprise, both 
as a weapon of attack and defense, is not to be toler- 
ated under the * * * Federal procedure’ and the ‘rules 
outlaw the sporting theory of justice from Federal 
courts.’ 

“‘Here, in effect, appellant asked the District Court 
to require appellees’ counsel to connect the appellant’s 
pregnancy with the claimed injury of the pelvic area 
and the hip deducing that appellant would have dif- 
ficulty in child birth and claim damages. If appellees’ 
counsel had had the phrase from the pretrial order 
‘** * 9 severe tearing, twisting and wrenching of the 
tendons, muscles, hi ents, bones, nerves and soft 
tissue of her * * * pelvic area, right hip and leg * * * ’ 
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before him when he learned of her pregnancy, he might 
well have concluded that it was more probable then 
not that appellant might have some trouble in child 
birth and claim damages for her disability. However, 
this would have placed upon him the burden of pre- 
paring for a contention which might never arise and 
which wold not be hard to overlook. It seems incon-, 
sistent with the purpose of clarification and simplifica- 
tion of issues to place upon a party the burden of con- 
necting subsequently discovered facts with allegations 
buried in the pretrial order and acting upon conse- 
quences which might come about.”’ 


6. The purpose of the pretrial proceedings is to simplify 
the issues, make all possible stipulations, and to make 
specific the legal theories and contentions of fact upon 
which each of the parties is proceeding. These laudatory 
provisions are to eliminate surprise, and ease the work of 
the court and jury. See comments and extracts from the 
Owen and Walker cases, supra. 


It is obvious that Appellant has not been prejudiced by 
the pretrial order limiting her to the theory of res ipsa 
loquitur. At no time was there any attempt made by Ap- 
pellant to modify the pretrial order, as was her right. 
At the time of pretrial, Appellant should have known the 
facts of her own case and have been prepared to state them 
and Appellee had the right to learn of the specific acts of 
negligence alleged as to it, in order to prepare its defenses. 


Moreover, at bench conferences on two separate occa- 
sions, counsel for Appellant represented to the court that 
he was relying solely on the res ipsa loquttur doctrine. 
(Appellee’s App. 49) (R. 236) 


The record is completely devoid of any attempt to intro- 
duce any specific act of Appellee’s negligence in causing 
Appellant’s alleged injuries, nor does the record show any 
attempted proffer by counsel for Appellant of any such 
testimony. 
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7. The Court committed no error in allowing cross-exam- 
ination by counsel for Appellee. It is an elementary prin- 
ciple of law that the scope of cross-examination is subject 
to the discretion of the trial court. D.C. v. Clawans, 57 S. 
Ct. 660, 300 U.S. 617, 81 L. Ed. 843, affirming Clawans v. 
D. C., 66 App. D.C. 11, 84 F(2d) 265. As was recently 
stated in Hockaday v. Red Line, 85 U.S. App. D.C. 1, 174 
F (2d) 154, the discretion exercised by the trial judge as 
to proper cross-examination should be allowed the widest 
possible latitude. Appellee respectfully submits that in no 
manner during the trial below was there any instance of 
any abuse of this discretion by the Court. 


In many of the instances cited by Appellants in their 
argument on this point, Appellant’s counsel made no ob- 
jection of any sort. In other instances, where objection 
was made, the Court’s ruling in denying the objection was 
entirely proper. Appellant’s contention with regard to 
error by the Court in allowing Appellee’s counsel to ques- 
tion Mr. Hamilton about his wife’s condition prior to the 
incident of August 30, is completely without merit. Mr. 
Hamilton testified exhaustively about her condition after 
the incident, necessarily implying that her prior condition 
was not similar. (Appellee’s App. 20) 


Appellee should not have been precluded from develop- 
ing Mrs. Hamilton’s prior condition and state of health. 
Moreover, it should be noted that this witness had an- 
swered several other questions regarding prior medical 
care and treatment with no objection being raised by Ap- 
pellants’ counsel. (Appellee’s App. 21) 


As to Appellee’s questioning of Dr. McCann by means 
of hypothetical questions, Appellee submits that this line 
of questioning was entirely proper. The testimony of Ap- 
pellant’s witness Dr. Hunter was one-sidedly to the effect 
that the amount of the substance consumed by Mrs. Hamil- 
ton would have no effect on her at all. Earlier in his testi- 
mony in answer to Appellants’ questions in the abstract, 
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as to the effect of an indefinite amount consumed by a 
person, he stated that the bitter taste might cause nausea 
to a susceptible individual. (Appellee’s App. 31) How- 
ever, when asked later by Appellants’ counsel as to the 
effect of one-third to one-half of the amount as contained 
in this particular bottle, his testimony was that it would 
have no effect. (Appellee’s App. 32) On the basis of 
this evidence and the remainder of Dr. Hunter’s testimony, 
that there was nothing in this substance which could cause 
harm to Mrs. Hamilton, Appellee’s questioning of Dr. 
McCann was entirely proper, especially when both physi- 
cians were Appellants’ witnesses. 


In the case of Washington Ry. and Electric Co. v. Ditt- 
man, 44 App. D. C. 89, the general rule as to the scope of 
cross-examination is set forth: 


“‘It is proper to permit upon cross-examination the 
bringing out of anything tending to contradict, modify, 
or explain the testimony given by a witness on his 
direct examination, or any logical inference resulting 
from it that may make for the party calling him.’’ 


See also Atlantic Greyhound Lines v. Isabelle, 81 US. 
App. D.C. 271, 157 F(2d) 260; Branch v. U. S., 84 App. D.C. 
165, 171 F (2d) 337. 


8. The Court did not err in striking the answers of wit- 
ness Lazzari. (Appellant’s App. 3) The answers 
were not responsive to the questions. This particular 
witness was evidently under the misapprehension that any- 
thing he knew of the case, hearsay, conclusions and other- 
wise, was to come out in a narrative form. The Court cor- 
rectly struck the answer, and admonished the witness to 
only answer the questions presented. Moreover, on further 
questioning (Appellee’s App. 23) this witness finally got 
the testimony sought by counsel for Appellant into evi- 
dence that he did see something in the bottle when it was 
returned to his store. 
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These assignments of error, as well as alleged error No. 
4, supra, have to do with the court’s charge to the jury. It 
is elementary that in order for an Appellate Court to de- 
cide the correctness of the Court’s charge, some objection 
must be made to the court prior to the retirement of the 
jury. The record herein shows that at no time prior to 
the retirement of the jury, did Appellants’ counsel request 
additional charges, nor did he object to the charges as 
already given, with the exception of that as to psychological 
injury. (R. 2346) 


Rule 51 of the Municipal Court is controlling in this 
instance: 


** At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. The 
court shall inform counsel of its proposed action upon 
the requests prior to their arguments to the jury, but 
the court shall instruct the jury after the arguments 
are completed. No party may assign as error the 
giving or the failure to give an instruction unless he 
objects thereto before the jury retires to consider its 
verdict, stating distinctly the matter to which he ob- 
jects and the grounds of his objection. Opportunity 
shall be given to make the objection out of the hearing 
of the jury.”’ 


This rule is based on Rule 51, Federal Rules of Civil 
Procedure, and there are many cases in this jurisdiction 
interpreting both of these rules: Webster v. Perper, 83 
A(2d) 433; Villaroman v. U. S., 87 App. D. C. 240, 184 
F (2d) 261. 


9. There was no basis in law or fact upon which the 
Court could have directed a verdict for the Appellants. 
Appellant’s case was submitted to the jury on the res 
ipsa loquitur theory. This theory only gives rise to an 
inference of negligence, which may or may not be believed 
by the jury, even if Appellee had presented no defense. 
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Sweeney v. Erving, 228 U.S. 233, 240, 33 S. Ct. 416, 418, 
o7 L. Ed. 815. 


Here, evidence of the care used by the defendant in its 
bottling process was presented to the jury. From their 
verdict, it is obvious that any inference of negligence was 
successfully rebutted. 


10. It is extremely difficult to understand Appellant’s 
contentions that the trial court erred in its definition of 
negligence to the jury. Appellant concedes he made no ob- 
jection to this definition even if it was given erroneously. 
The transcript shows, however, that the charge as given 
was the correct charge, but that a typographical error in 
the court reporter’s transcription of his notes was made, 
and that this typographical error was corrected by the re- 
porter as evidenced by his initialing of the change. 


CONCLUSION 


It is respectfully submitted that the court should deter- 
mine that an examination of the record herein presented 
conclusively demonstrates the lack of any prejudicial error 
and the judgment of the lower court should be affirmed. 


Frank J. MaBrec. 
Ricaarp W. GaLrHEE 
Wuium EK. Stewart, JR. 
Attorneys for Appellee 
820 Woodward Building 
Washington, D. C. 
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OQ THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


No. M-25533-56 
Sattie E. Hamittron and Azra Hamitton, Plaintiffs 
v. 


Pepst Cota Borritine Company or Wasuinoton, D. C., 
a corporation, Defendant 


263 Filed: August 27, 1956 
Municipal Court, D. C. 


Complaint for Negligence 


1. The amount involved in this suit does not exceed 
$3,000 and is within the jurisdiction of this Court. 


2. Sallie E. Hamilton, plaintiff, brings this action in her 
own behalf. 


3. Azra Hamilton, plaintiff, husband of Sallie E. Hamil- 
ton, joins to recover damages for medical and x-ray ex- 
penses. 


4, The defendant, Pepsi Cola Bottling Company of Wash- 
ington, D. C., is a corporation which operates in the Dis- 
trict of Columbia as a manufacturer, bottler and whole- 
sale dispenser of a soft drink beverage known as PEPSI 
COLA. 


5. On, to wit, August 30, 1955, the plaintiff purchased 
a bottle of Pepsi Cola from Lazzari Brothers Delicatessen, 
at 2426 14th Street, N. W., Washington, D. C. After con- 
suming a portion therefrom she became violently ill with 
vomiting attacks and passing of blood caused by a noxious 
substance of foreign object which resembled a package 
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of matches or other pasteboard object which was lodged in 
said bottle of Pepsi Cola. 


6. That as a result of the negligence of Pepsi Cola 
Bottling Company in washing, cleaning, filling and inspect- 
ing of said bottle of Pepsi Cola, the plaintiff, Sallie E. 
Hamilton suffered acute gastritis with resulting pain and 
mental suffering; wherefore she demands judgment against 
said defendant in the sum of $2,900.00 and costs. 


7. That as a further result of defendant’s negligence, 
the plaintiff, Azra Hamilton, incurred medical and x-ray 
expenses and transportation, wherefore, he demands judg- 
ment against said defendant in the sum of $57.30, and costs. 


/s/ SamvurE, G. SILVERMAN 
Attorney for Plaintiffs 
Jury Demanp 


Plaintiffs demand jury trial for all issues. 
S. G. S. 





264 Filed: September 17, 1956 
Municipal Court, D. C. 
Answer 
First Derense 
The complaint fails to state a cause of action against 
this defendant upon which relief can be granted. 


Seconp DEFENSE 


Defendant admits it is a corporation doing business in 
the District of Columbia; has neither knowledge nor in- 
formation sufficient to form a belief as to the happening of 
any accident involving its product and the plaintiffs herein 
and of any injuries and damages allegedly sustained by 
said plaintiffs as a result thereof and can therefore neither 


en a Nn aera Aneta en” bese FeRiAA” necro acta 
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admit nor deny the same. Each and every allegation of 
carelessness and negligence pertaining to it is denied. 
Each and every other allegation contained in said com- 
plaint not specifically answered herein is denied. 


Turmp DEFENSE 


The accident complained of was caused by the sole negli- 
gence of the plaintiffs or their negligence contributed 
thereto. 

Gauraer & Stewart 


By /s/ Franx J. Marreci 
Attorneys for the Defendant 


Pre-Trial Proceedings 


STaTeEMENT oF NATURE oF CASE: 


Plaintiff sues for $2900 personal injury allegedly sus- 
tained from the consumption of a bottled product, Pepsi- 
Cola, purchased from a delicatessen not a party to this 
litigation, claimed to have been negligently processed by 
defendant containing foreign matter appearing to be paper 
matches or the like. Injuries are limited to gastritis and 
irritation of the colon area causing some passage of blood 
and accompanying nervousness and specials are doctor’s 
bill of $25, x-ray of $25, mediciines of $5.38 and transpor- 
tation of not more than $5.00. All specials must be proved. 
Plaintiff will within 10 days submit bottle to defense coun- 
sel under appropriate safeguards for inspection and analy- 
sis, if desired* 


Note: The specials are sued for in the name of plaintiff’s 
husband and he amends at pretrial to assert a claim for 
loss of consortium in the amount of $500 additional 


Possibility of settlement—less than average. Defense 
might pay $50 or $75. Plaintiff, not within the control 
of her counsel, wants $2000 and it will take a lot of educa- 
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tional effort on the part of the trial judge to settle this 
case. 


Time to try—estimated 114 days. 


* Defenses are lack of negligence and negligence or con- 
tributory negligence of female plaintiff. 


Plantiff is bound to res ipsa theory only unless within 
ten days prior to trial he supplies defense counsel with 
bill of particulars setting forth specific acts of affirmative 
negligence claimed in a formal pleading. This over excep- 
tion of plaintiff’s counsel. No permanent injuries claimed. 
Attorneys authorized to act: 


/s/ Samveu G. SrpvERMAN 
Plaintiff 


/s/ Frank J. Marre. 
Defendant 
Dated: November 15, 1956 


/s/ Epvwarp A. Brarp 
Pre-Trial Judge 


Verdict 
December 14, 1956 
(Entered December 17, 1956) 
Judge Malloy 
Trial resumed. Verdict for the Defendant. 


Judgment 
January 3, 1957 
Judge Malloy 


Motion for Order to Set Aside Verdict and for Judgment 
or for New Trial Argued and Overruled. 
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Wherefore, Judgment on Verdict for the Defendant and 
costs. 





279 Filed: January 14, 1957 
Statement of Errors 


1. The Court erred by allowing the defendant, over 
plaintiffs’ objections, to conduct an experiment with the 
jury. 

2. The Court erred by ordering plaintiffs’ counsel to 
leave court-room and go in back room to witness proceed- 
ings therein. 


3. The Court erred by instructing the jury as to psycho- 
logical injury, over objection. 


4. The Court erred by allowing defendant’s counsel, on 
cross-examination, to exceed the bounds and scope of direct 
examination. 


5. The Court erred by denying plaintiffs’ motion to 
amend the pleadings to conform to the evidence. 


6. The Court erred by instructing the jury it could find 
plaintiffs were contributory negligent. 


7. The Court erred by refusing to direct a verdict in 
favor of plaintiffs. 


Samvex G. SrpverMan, 
Attorney for Plaintiffs, 
Shoreham Building, 
Washington, D. C. 
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290 THE MUNICIPAL COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA 


No. 1964 


Satur E. Hamitton and Azra HaMILTON, APPELLANTS, 
v. 


Perst Cota Borruinc Company or Wasuincton, D. C., 
a corporation, APPELLEE. 


Appeal from The Municipal Court for the 
District of Columbia, 
Civil Division. 


(Argued April 8, 1957 Decided June 5, 1957) 


Samuel E. Silverman for appellants. 


Frank J. Martell, with whom Richard W. Galiher and 
William E. Stewart, Jr., were on the brief, for appellee. 


Before Rover, Chief Judge, and Hoop and Quinn, Asso- 
ciate Judges. 


QUINN, Associate Judge: Appellant Sallie E. Hamilton, 
plaintiff below, filed suit against appellee to recover dam- 
ages for injuries allegedly sustained as a result of drinking 
a portion of a bottle of Pepsi Cola which contained a rolled 
up paper match cover and three or four matches. Her 
husband joined in the action for out-of-pocket expenses and 
loss of consortium. Appellee denied any negligence on its 
part and pleaded contributory negligence on the part of 
Mrs. Hamilton. A jury trial resulted in a verdict and 
judgment for appellee and the Hamiltons appealed. 

As is usual in these cases, plaintiffs could not prove a 
specific act of negligence by defendant and consequently 
relied on the doctrine of res ipsa loquitur. Accordingly, 
they were required to show that the foreign substance was 
in the drink which was manufactured by defendant, that 
Mrs. Hamilton drank from it, and suffered the resulting 
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injury. Evidence was introduced tending to indicate that 
the drink in question was manufactured by defendant and 
remained under its complete control until delivered to a 
delicatessen near Mrs. Hamilton’s home, where it was 
placed in a cooler to which the customers had free access. 

According to Mrs. Hamilton, on the afternoon of August 
30, 1955, she removed the bottle of Pepsi Cola from the 
cooler and purchased it along with other groceries. After 
dinner that evening she opened the bottle and consumed 
a part of its contents. She noticed a bitter taste but con- 
tinued to drink until ‘‘something struck [her] mouth [and] 
went down through [her] throat.’’ She raised the bottle 
and detected something in the center, and then became 
nauseated, vomited, felt pains in her stomach, and passed 
some blood rectally that night and again the next morning. 
The pain continued for six days and Mrs. Hamilton was 
unable to resume her normal activities as a housewife for 
about ten days, during which time she lost eight pounds. 

A considerable amount of medical evidence relating to 
the nature and extent of Mrs. Hamilton’s alleged injuries 
was introduced. Plaintiffs called the doctor employed by 
defendant to make an analysis of the contents of the bottle.” 
He testified that in his opinion the chemicals found in the 
bottle would produce nausea and vomiting in a person with 
a ‘‘weak stomach”’ but that they could not cause any dam- 
age to the stomach, colon or rectum, or result in any 
bleeding. He suggested that the blood may have been the 
product of a hemorrhoid condition Mrs. Hamilton was 
known to have, but stated that he did not believe the in- 
gestion of the chemicals could have aggravated or affected 
that condition in any way. 





1 Washington Coca-Cola Bottling Works v. Kelly, D. C. Mun. App., 40 A. 
2d 85, 73 W.L.R. 165 (1944); Fisher v. Washington Coca-Cola Bottling Works, 
66 App. D.C. 7, 84 F. 2d 261 (1936). 


2Suit was not brought until a year after the incident in question, and 
the anaylsis was made some three months later. Mrs. Hamilton testified 
that she kept the bottle in her refrigerator from the time she first sus- 
tained her injury until delivery to defendant. 
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A physician consulted by Mrs. Hamilton then testified 
that according to his diagnosis, the consumption of the 
materials in the bottle created a condition of acute gastritis 
and produced the vomiting which, in turn, caused a strain 
that irritated her dormant hemorrhoid condition. On cross- 
examination, however, he stated that the appearance of 
a foreign object in the drink may have been an important 
factor in causing her illness; that the acute gastritis and 
vomiting may have been the result of a psychological re- 
action which Mrs. Hamilton experienced apon seeing the 
strange object in the liquid. 

The defense was that defendant was not responsible for 
the presence of the match card in the drink, but that it must 
have been placed in there by someone else after the bottle 
left its control. Accordingly, defendant introduced de- 
tailed evidence as to the care taken at its bottling plant. 
Its superintendent related the successive steps by which 
each bottle was cleaned and elaborated on the continuous 
inspection given the bottles, whether new or previously 
used, both before and after filling. 

At a bench conference counsel for defendant requested 
and received permission, over objection, to perform an 
experiment. He proposed to make four bottles of Pepsi 
Cola, and then open and reseal two of them out of the 
presence of the jury. The bottles were then to be exhibited 
to the jury and he would ‘‘ask the jury if they can tell 
[him] which of those bottles has been opened and resealed 
and which has not.’’ 

Two of the four bottles were opened and recapped, and 
the four bottles distributed to the jury for inspection. 
A defense witness who had observed the operation then 
testified that bottles Nos. 2 and 3 were the ones that had 
been opened. At this point the stenographic transcript 
shows the following colloquy: 


‘Mr. Martell [counsel for defendant]. I would just 
like to ask one of the jurors which one he got. 


A Juror. I got No. 2. 
A Juror. I got No. 4.’ 








9 


Other evidence was introduced but we have indicated 
enough to supply background for the questions raised here. 

Plaintiffs question the admissibility of the experiment 
and particularly complain that it was performed with the 
jury. As a general rule, experiments may be performed 
in court in the presence of the jury for the purpose of 
proving disputed facts provided they are conducted under 
similar conditions and circumstances to those existing in 
the case at issue, and the trial judge has broad discretion 
in determining whether they should be permitted.* As we 
have indicated, the defense was based on the theory that 
tampering had occurred after the bottle left defendant’s 
control, and accordingly the object of the experiment was 
simply to illustrate the claim that the bottle cap may be 
removed and replaced in such a manner as to escape de- 
tection. Such a fact was important and relevant to the 
defense, and thus evidence tending to prove it was admis- 
sible.* In view of the purpose of the experiment, the only 
similarity of conditions required was a similarity of bottle 
eaps, and there was ample evidence on this point. We 
cannot hold that admission of the experiment was an abuse 
of discretion. 

One aspect of the experiment merits further discussion. 
When it was initially proposed at the bench conference, 
counsel stated that he wanted to ‘‘ask the jury if they 
could tell [him] which of those bottles has been opened 
and resealed and which has not.’’ Had such a question 
been asked, it would have been highly improper. In Hen- 
derson v. Union Pac. R. Co., 189 Ore. 145, 219 P. 2d 170 
(1950), during closing argument counsel asked for and 
extracted from individual jurors their oral agreements 
with him that he was correct in certain statements he was 
making, and the court held that such tactics ‘‘are repre- 





$20 Am. Jur., Evidence, § 755. 


4 See, e.g., Jordan v. Coca Cola Bottling Co. of Utah, 117 Utah 578, 218 
P. 2d 660, 664, 52 A.L.R. 2d 108, 115 (1950), in which the court virtually 
took judicial notice of the fact. 
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hensible and ought not to be tolerated in a court of jus- 
tice.”? We do not think, however, that here the questions 
and answers contemplated did in fact take place. As the 
record: stands, it would appear that counsel merely 
asked the jurors which of the four bottles they had in their 
possession at that time. While the better practice would 
be not to permit questions of this sort to the jurors, in view 
of the state of the record and the fact that the question 
was not objected to, we cannot hold that there was error 
justifying reversal. 

The second point raised challenges one of the instructions 
given by the court, as follows: 


‘‘Now, ladies and gentlemen of the jury, you are 
further instructed, insofar as the law in this case is 
concerned, and after weighing all the testimony, and 
considering it: and that includes, of course, the 
plaintiff’s testimony, and the testimony of the two 
doctors who testified; if the plaintiff has borne the 
burden of proof, as we have defined it to you, that the 
substance in question was in this bottle of Pepsi-Cola; 
that as a result of consuming it, by reason of its taste, 
and what not, she was caused to be nauseated, and that 
nausea resulted in injuries to her, then, the plaintiff 
has carried the burden of proof on that issue, and 
is entitled to recover from the defendant. 

However, if you find that the plaintiff, while she 
did consume a part of this bottle; that its contents, 
as such, was not the cause of her illness; that is 
the nausea and vomiting, and other troubles that have 
been related to you; if you find that those troubles 
and those conditions, or that condition was brought 
about by reason of the psychological reaction through 
the appearance of what was in the bottle, and what she 
learned was in the bottle; that she suffered no physical 
injury, as such, from the contents of the bottle; and her 
physical injuries, whatever they might have been, were 
caused by a psychological reaction to what was found 
to be in the bottle, then she is not entitled to recover; 
because speculation would be involved as to what dam- 
ages she did suffer. And, as a matter of fact, there 
would be a lack of proof, and the plaintiff will have 


4 tees 


* « « Os tant 
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failed to carry the burden of proof that the materials 
in the bottle itself were the proximate cause of her 
sickness and illness.’’ (Emphasis supplied.) 


This jurisdiction does not recognize a right to compen- 
sation for mere mental disturbance or anguish caused by 
a negligent act, unless such mental suffering arises from 
a physical injury caused by the negligent act.5 The prob- 
lem presented here, however, is whether there can be a 
recovery for injuries resulting solely from the mental dis- 
turbance caused by a negligent act. Other jurisdictions,® 
for example, have made no distinction ‘“‘where physical 
injury follows mental anguish [from] those cases ordi- 
narily encountered where mental anguish follows physical 
injury,’ holding that either situation requires redress. 

In Perry v. Capital Traction Co., 59 App. D. C. 42, 32 F. 
2d 938 (1929), the court denied recovery for an ‘‘impair- 
ment of the nervous system’’ which was brought about by 
shock resulting from the accident involved, stating that it 
“is of such intangible character that there is no practical 
standard by which the extent of the impairment may be 
determined.’’® The court continued, 


‘<Where there has been a substantial physical injury, 
medical testimony and common knowledge may fur- 
nish a guide for measuring the pain and suffering 
incidental to the i injury; but. when, as here, there has 
been no substantial physical injury, a jury ought not 
to be permitted to indulge in conjecture and specula- 
tion as to the effects of alleged nervous shock or fright. 
There may be exceptional cases justifying a departure 
from the general rule (compare Green v. Shoemaker & 





5 Chesapeake § Potomac Tel. Co. v. Clay, 90 US. App. D.C. 206, 208-09, 
194 F. 2d 888, 890-91 (1952). 


6 See, e.g., Kaufman v. Western Union Telegraph Company, 224 F. 2d 723 
(5th Cir. 1955), cert. denied, 350 U.S. 947, 76 S. Ct. 321, 100 L. Ed. 825 
(1956). 


TId. at 731. 


859 App. D.C. at 44, 32 F. 2d at 904. 
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Co., 111 Md. 69, 73 A. 688, 23 L. R. A. [N. S.] 667), 
but the facts in these cases bring them within that 
rule.’” 


The test then is whether the injuries occasioned by the 
mental disturbance are material and substantial enough to 
admit of measurement by ordinary and practical standards. 
Here, the injuries complained of were extremely tenuous; 
we cannot hold that the trial judge erred in refusing to 
allow the jury to attempt to determine their extent. 

We find no merit in the other assignments of error. 


Affirmed. 





296 Filed June 14, 1957 
Opposition to Motion for Rehearing 


Comes now Pepsi-Cola Bottling Company of Washing- 
ton, D. C., a corporation, Appellee, through its attorneys, 
and opposes Appellants’ Motion for Reconsideration, and 
for reason therefor states as follows: 


1. From a reading of Appellants’ motion it is readily 
apparent that there is no matter therein contained which 
was not fully dwelt upon in the briefs as originally filed 
in this: Court by the parties, and subsequently argued 
orally to this court on April 8, 1957. 


2. From the written opinion of this court of June 5, 
1957, it is manifest that these self same points as now raised 
in appellants’ motion were fully discussed and decided by 
this Court. 


3. After receipt of the affidavit of appellants’ counsel 
as filed herein, counsel for appellee, contacted Mr. Hall, 
official court reporter, who expressed great surprise at the 
filing of said affidavit; and incredulous amazement and 
anger at the contents of said affidavit as said contents 





9Id. 
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related to what his testimony would be if he were called 
to testify as to his recollections of the trial below. 

Mr. Hall stated that on June 10, 1957 that he was first 
approached by Mr. Silverman while reporting other pro- 
ceedings in Civil Court Room No. 4, with a jury empanelled 
and trial counsel present. Mr. Silverman attempted to 
discuss these matters in whispered tones, and asked Mr. 
Hall to swear to an affidavit as to certain proceedings in 
the court below. Mr. Hall refused to sign any affidavit, 
stating that in his official capacity, such procedure was 
uncalled for inasmuch as he had already certified the 

record in this case. 
297 That Mr. Silverman thereupon left the court room, 

and Mr. Hall’s next knowledge of any further pro- 
ceedings was when contacted by counsel for appellee in- 
quiring as to the contents of Mr. Silverman’s affidavit. 
That the contents of Mr. Silverman’s affidavit were read 
to Mr. Hall who denied if called to testify in this matter, 
that he would testify that counsel for appellee did in fact 
ask the jurors which bottles they got were opened and 
that none of the jurors had any bottles on their possession 
at that time; that he, Mr. Hall, denied that he would 
testify some of the jurors shook their heads; he denied 
that he would testify that some were smiling; he denied that 
he would testify the jurors had a general look of surprise; 
and that he denied that he would testify that ‘‘got’’ did 
not relate to possession of bottles. 


GauineR & STEWART 


By Franx J. Marrexy 
Frank J. Martell 
Attorneys for Appellee 
820 Woodward Building 
STerling 3-5486 
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299 Wednesday, June 26, 1957 


The Court met pursuant to adjournment. Present: The 
Honorable Leo A. Rover, Chief Judge, Andrew M. Hood 
and Thomas D. Quinn, Associate Judges. 


e Sd * e 
No. 1964 
October Term, 1956 


Satire E. Hamitton and Azra Hamittron, Appellants, 
v. 


Pepst Cota Bortirnc Company or WasuineTon, D. C., 
a corporation, Appellee. 


Order 


Upon consideration of the pending motions in the above 
entitled case, it is ordered that the petition for leave to 
withdraw the affidavit filed by attorney Samuel G. Silver- 
man on June 11, 1957, be and the same is hereby denied. 

Subsequent to the filing of the affidavit, the Court called 
a conference of the attorneys in this case, at which Mr. 
Hall, the reporter who prepared the stenographic tran- 
script was present. All parties were heard, and at the 
conclusion of the hearing, Mr. Silverman requested per- 
mission to withdraw his affidavit, stating that apparently 
there was a misunderstanding on his part as to what Mr. 
Hall would testify to if called. He was informed that he 
should file a motion setting forth his reasons for so doing. 
A motion has now been filed in which Mr. Silverman re- 
iterates that his affidavit ‘‘is true and correct.’’ After 
considering all the facts and circumstances, the Court 
finds that there was no basis in fact for Mr. Silverman’s 
affidavit, and it is ordered that said affidavit be and the 
same is hereby stricken from the record. 
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Further, on consideration of the motion for rehearing 
filed by appellants and the opposition thereto, it is ordered 
by the Court that the same be and is hereby denied. 


By rar Covurr: 
Leo A. Rover, 


Chief Judge. 
June 26, 1957. 


EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
7 Mrs. Sallie E. Hamilton 
one of the plaintiffs herein, was called as a witness for and 
on behalf of the plaintiffs, and having been duly sworn, 
was examined and testified as follows: 


* we * * * * * 
By Mr. Silverman: 
Q. What took place when you drank the second bottle 


of Pepsi-Cola that evening, on August 30, 1955? A. Well, 
it tasted bitter, but I paid no attention to taste. 

So I guess I drank close to half of it, and something 
struck my mouth. 


* * * ba * 


28 Cross-Examination 
By Mr. Martell. 


Q. Mrs. Hamilton, when you purchased the Pepsi-Cola 
from the grocery store, why, where was it in the grocery 
store? A. Number 2426 Fourteenth Street, Northwest, 
Washington, D. C. 

Q. No. In what part of that store, Mrs .Hamilton, was 
the Pepsi-Cola stored? A. It was in the front of the 
store, to the side, sir, as you would come in. 

Q. Is this a self-service store? A. To some extent. 

Q. As far as Pepsi-Cola was concerned, Mrs. Hamilton, 
was it self-service? A. Well, I guess you could put it 
that way. Each person purchased their drinks, and you 
could—yes, you could. You could put it that way. 
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Q. Was the Pepsi-Cola in a freezer? A. Not in a 
freezer-type container, but it was in a tub where they— 
well, I would say it was in a type of container where 
they took care of the cooling of the Pepsi-Cola. It was not 
the type where they take care of the freezing as such. 

Q. Would you say it was in a regular beverage 
29 box with cold water circulating around, Mrs. Hamil- 
ton? <A. Yes, sir. 

Q. So, anyone in that store has access to that freezer? 
A. I suppose. 

Q. You did not have Mr. Lazzari, the grocer, to pick out 
two bottles of Coca-Cola—excuse me, two bottles of Pepsi- 
Cola and four bottles of Coca-Cola? A. No. 

Q. You picked them out yourself? A. Yes. 

Q. Do you have any way of knowing how long the Pepsi- 
Cola and that Coca-Cola was in that freezer? A. No. I 
do not. 


30 Q. Do you recall what you had for lunch that day? 
A. For my evening meal? For my six o’clock meal? 
Q. No, for lunch. A. No. I do not, because I did not 
drink the Pepsi-Cola with the lunch. 
31 Q. You had lunch before you went to the store? 
A. Yes. 

Q. You don’t recall what you did have for lunch? A. 
No, I do not recall what I had for lunch that day. 

Q. Between the time that you had drunk the first bottle 
of Pepsi-Cola, Mrs. Hamilton, and the time you had your 
evening meal, did you have anything to eat or drink? A. 
No. I did not. 

Q. Was the next food that you had, was that your evening 
meal, is that correct, Mrs. Hamilton? <A. Yes. 

Q. When was that? A. About six o’clock. Maybe it 
was a quarter to, sir, between a quarter to and the hour. 

Q. What about your dinner? What did you eat for 
dinner? A. I had a piece of pork. 
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Q. What else? A. Green beans, mashed potatoes, and 
tomatoes. And it was either a cake or a piece of pie, I 
don’t remember that, but it was one or the other. 


33 Q. Well, now, when you got the second bottle of 

Pepsi-Cola from your refrigerator, Mrs. Hamilton, 
did you examine the cap on that bottle before you opened 
it? A. No, sir; I did not. 

Q. You don’t know whether that cap had been resealed 
or not do you? <A. Well, as a matter of opinion, I do 
not think it had because I laid the two Pepsi-Colas and the 
four Cokes that I brought with me there; I mean I had 
laid them out, that is, sat three up on the—in the top 
of the refrigerator, and just from handling, why, the one 
that was lying in the bottom of the refrigerator along with 
the Coca-Cola, why, that is the one I took. 


* * * e * * s * * * 


34 Q. When you opened the second bottle, Mrs. 
Hamilton, did it pop? A. Yes. 

Q. And it fizzed? A. It fizzed in the same way that the 
other one did. 

Q. You knew that there was carbonic acid gas coming 
out of that? A. I knew there was something, what I could 
not say. 

Q. It was the regular type of effervescence that was 
present? A. Yes. 


37 Q. And you noticed this odd taste on the first 
mouthful that you took? A. No. I did not. 

Q. You did not? A. No, I did not. I said that on the 
last mouthful I did, I noticed it, a bitter-like taste. And 
I had the bottle up to look at it and see if there was any- 
thing in it, and I did not see anything in it, so I kept 
drinking on, and on the last swallow I took, something 
went into my mouth. 
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40 Q. Now, you say you started drinking this at ap- 
proximately 7:15; is that right, Mrs. Hamilton? A. 
Yes. 

Q. When did you first tell your husband about it? A. 
Oh, about ten to eight, when I talked to him, when I walked 
him up. I had let him sleep before that. I waked him up 
at that time. 

Q. You were going to wake him up so that he could see 
the baseball game on television at eight o’clock? A. I was. 

Q. Before that time had you felt ill? A. I had one 
throwing-up spell. 

Q. I believe that you stated when you threw up at that 
time, Mrs. Hamilton, that the supper that you had eaten 
also came up? A. Not every bit of it that I had eaten. 
I did not say all of it. I said a portion of it came up 
along with the Pepsi-Cola. 

Q. Did you notice that there were string beans and 
41 meat in the stuff that you vomited? A. I did not 
look that close. 

Q. How long was it after you vomited that you first 
notified your husband, Mrs. Hamilton? A. I never noti- 
fied him until I woke him up at ten to eight o’clock. 

Q. How long was that after you had vomited? A. I 
would say it was around twenty or twenty-five minutes. 

Q. During that period of time, what were you doing? A. 
I was sitting there. 

Q. You did not call him during this period of time? A. 
No, I did not call him during this period of time. 

Q. Then, Mrs. Hamilton, you waked your husband up 
at ten minutes of eight so that he could see the baseball 
game on television. Then, what did you do? A. I told 
him about it as soon as I woke him up. 

And he asked me how I felt. And I told him the results 
of throwing up. And then we sat down and watched the 
ball game together. 

Then, I had another throwing-up spell, something after 
eight o’clock, and then about nine o’clock I began to pass 
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this blood, and it was then that I carried the Pepsi-Cola to 
the store where I had bought it. 
Q. After you had this upset and this loss of blood 
42 that you have described while you were in the bath- 
room, is it then that you got yourself together and 
went back to the store? A. After a few minutes, why, 
him and I went back to the store. 
Q. Did you call in a doctor at that time? A. No, I did 
not. The man in the store advised me— 
Q. (Interposing) Please do not tell us what anyone 
else has said to you. A. Thank you. 
Q. What day of the week was this that this happened? 
A. Tuesday. 
Q. This was on a Tuesday? A. Yes, sir. 
Q. Now, the next morning you ate breakfast? A. I only 
had a cup of coffee. 
Q. When was the first time you went to a doctor? A. 
Friday. 
Q. This happened on Tuesday. Wednesday, Thursday, 
and Friday you went to a doctor? A. Yes. 


Q. When did he suggest you have x-rays taken, 

Mrs. Hamilton? A. Well, this was on Friday. I 

went back on the following Tuesday. Then I went back, 

again, on Thursday, and it was on SSE that he ad- 
vised me about the x-rays. 

Q. This was approximately two eae after the acci- 
dent happened? A. Going on two weeks. 

Q. It was almost two weeks afterward, was it, 
44 Mrs. Hamilton? A. It was a week on Tuesday, that 
it was, and he advised me on Thursday. 

In other words, it would be a week the following Tues- 
day. He advised me to have the x-rays taken on Thursday 
following the second Tuesday; that is, the Tuesday follow- 
ing the time I drank the Pepsi-Cola. 

Q. Were you advised that the x-rays taken by Garfield 
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Hospital showed nothing at all wrong with your stomach? 
A. Dr. McCann told me. 


46 Azra Hamilton 

one of the plaintiffs, was called as a witness for and on 
behalf of the plaintiffs and first having duly sworn, was 
examined and testified as follows: 


+ id * * * * a * * & 


50 Q. Did you have occasion to observe your wife 

during the period of her illness, did you, Mr. Hamil- 
ton? A. Oh, sure. I was home all the time; that is, I 
was home at night. I work in the daytime. 

Q. After you got home from work, that is, Mr. Hamil- 
ton? <A. Yes. 

Q. Was Mrs. Hamilton able to perform her regular 

household duties? A. Not normally, no. 
51 Q. Well, what duties could she not perform, Mr. 
Hamilton? <A. Well, that, of course, she split be- 
tween her and my daughter there. The house was taken 
eare of, sir, mainly by my daughter. 

Q. The duties that Mrs. Hamilton usually performed, 
you say, were then being taken care of by your daughter, 
is that right? A. Yes, sir. 

Q. And those duties, Mr. Hamilton, could you describe 
them?) Were they the ones that required strength and 
dexterity ; that is, lifting, carrying, and things of that sort? 
A. Yes, sir. I would say so. That is correct. 

Mr. Silverman: I have no further questions, your Honor. 

The Court: You may cross-examine. 


Cross-Examination 
By Mr. Martell: 


Q. Mr. Hamilton A. Yes. 

Q. —on the evening of this incident, did you attempt 
to get hold of a doctor? A. Did I attempt to get hold of 
a doctor? 
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Q. For your wife’s condition? A. No. I believe 

52 I said something about going to a doctor. But, as 
a rule, she is pretty hard to get to see a doctor, or 
have a doctor. 

Q. Is Dr. McCann your regular family physician; is that 
correct, Mr. Hamilton? A. Well, he attends my wife, yes. 

Q. What had he been treating her for prior to this inci- 
dent, Mr. Hamilton? A. Well, if he had been treating her 
for anything prior to that, I don’t recollect it. 

Q. You have no knowledge at all, sir? A. I beg your 
pardon? 

Q. You have no knowledge at all, sir, of any treatment 
given by Dr. McCann to your wife? A. That, I would 
be afraid to answer, sir, due to the fact that we have had 
him for my wife, and we have had Dr. Ceptos for my 
daughter. And, then, I have another doctor myself. So 
if he treated her—that is, if Dr. McCann had treated her— 
what for I would not recall. What it would have been, 
sir, I would not recall. 

Q. Would he not have treated her for high blood pres- 
sure? A. No, I believe, maybe, sir, he would have. 

Q. And had been for some time, had he not? A. Well, 

sir, that I do not know how long he would have, 
53 sir. 

Mr. Silverman: Your Honor, this is going beyond 
the scope of the direct examination, and, I believe, beyond 
the knowledge of this witness except on pure hearsay. If 
he wants to make Mr. Hamilton his own watness, why, I 
have no objection. 

Mr. Martell: I believe it is legitimate cross-examina- 
tion. 

Mr. Silverman: I believe that it is hearsay, if your 
Honor please, on the part of this witness. Also, it would 
eall for a conclusion on his part as to what the doctor 
treated Mrs. Hamilton for. 

Mr. Martell: I would like to have a ruling on the ques- 
tion, if your Honor please. 
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The Court: On direct examination was another question 
by plaintiffs’ counsel with respect to Dr. McCann’s treat- 
ment asked? 

Mr. Martell: There was a question about prior condition, 
your Honor, and the subsequent condition of this female 
plaintiff’s health. 

The Court: I will overrule your objection, and permit 
the question and answer to stand. 

Mr. Silverman: I note my exception. 

The Court: Yes. 


54 ‘By Mr. Martell: 


Q. Mr. Hamilton, when you went back to the grocery 
store, Lazzari Brothers, on the evening of the accident, 
what was your purpose in going there? A. Oh, I car- 
ried the Pepsi-Cola down there, sir, and showed it to 
Freddie’s father. 


Q. You just wanted to show him this bottle of 
5d Pepsi-Cola with the torn package in it? Was that 
your purpose? A. I went down there for the pur- 
pose to, also, get the telephone number of the Pepsi-Cola 
Company, sir, so I could report it. 
Q. You had a telephone in your home? And did? A. 
Yes, sir; I do. 
Q. Did you have a telephone book? A. Yes, sir. I do 
(sic). 
Mr. Martell. I have no further questions. 


59 Fred Lazzari 


was called as a witness for and on behalf of the plaintiffs, 
and, first having been duly sworn, was examined and testi- 
fied as follows: 
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64 Q. Mr. Lazzari, did you see—did you or did you 
not see the bottle of Pepsi-Cola that was returned to 
you by the Hamiltons? A. Yes, sir. 


Q. You say you did? A. Yes. 
The Court: You say, by the Hamiltons. Which 
one? 


By Mr. Silverman: 


Q. Which one was it? A. Mr. Hamilton. 

Q. Did you have occasion to look at the bottle? <A. 
Yes. 

Q. And when you looked at the bottle, sir, what did you 
see? A. I don’t know what was in it. I did not know at 
that time, and still don’t know. I know very well there 
was something in it. 

Q. You saw something in it? A. Yes, sir. 


66 Q. Approximately what time was the bottle re- 
turned to you, to the best of your recollection? A. 
Well, it was a few days after she told me that she had 
called the doctor. It was three or four days after. 
Q. You saw Mrs. Hamilton personally in the store? A. 
Three or four days afterwards, yes. 
* * & e as * cd & * e 
Q. Would you say some of the Pepsi-Cola was 
stored in the front of the store, and some of it was. 
in a storeroom in the rear? A. Yes. 


Q. When someone wanted to buy Pepsi-Cola and 
Coca-Cola, sir, when they went into your store, 
where would they go to get them? A. It depends on how 
they wanted them. If they wanted them cold or warm, 
it would make a difference. There was a difference in 
where they were. There was no difference in the price, 
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but if they wanted them cold, they would get them one 
place, and if they wanted them cold, they would get them 
another place—I mean warm would be in one place. The 
cold bottles were over at another place. 

Q. Are you saying that you had one place for the warm 
bottles, sir, and one place for the cold bottles? A. That 
is right. 

Q. Let us assume that they wanted cold bottles, Mr. 
Lazzari. A. Yes. 

Q. Where would they get them? A. Out of the box. 

- Q. Was that the one with the circulating ice water 
71 in it, Mr. Lazzari? A. Yes. 
That was near the front of the store? A. Yes. 

Q. That was strictly a self-service operation, was it, 
Mr. Lazzari? <A. Yes, sir. 

Q. Anyone coming into the store could take one of 
those, and, of course, pay for it? A. Naturally. 

Of course, a lot of them probably got away with it too. 
I don’t know. 

Q. Now, after—do you have any idea how many bottles 
of Pepsi-Cola and Coca-Cola ‘were in that cooler at any one 
time? A. No. 

Q. Who put the bottles in the cooler, Mr. Lazzari? A. 
I did. 

Q. You did? A. Yes. 

Q. How often would you do that? A. Well, we used to 
get them three days on a particular week, and we used 
to get, oh, eight to ten cases per trip. It would be some- 
thing like that. On the weekend it would be more. 

Q. As bottles were needed in the cooler, sir, you 
72 would take them from the cases A. Yes, sir. 
Q. Were those cases in the backroom? A. No. 

Q. Where were the cases? A. They were in a little stand 
there. We had four cases that stayed under the—like a 
cake counter, so you could slide four cases on each side, 
sir. On this side there would be Pepsi-Cola, and there 
would be about eight or ten cases piled up. 























i 
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Q. When you would put a bottle of Pepsi-Cola from any 
source within your store, you would not know, sir, how long 
that bottle had been in your store prior to that time, would 
you? A. No, because, as I said, that was one of my best 
sellers. And lots of times they would be put in more or 
less as they came off the truck. At other times, why, we 
would put them in the cooler from the cases where they 
were stored. 


* * * * * * * . * Ls 
75 Redirect Examination 
By Mr. Silverman: 


Q. Mr. Lazzari, is it possible in your store for someone 
to tamper with these bottles of Pepsi-Cola? A. No. 

Q. What was your answer? A. No. 

Q. Are you absolutely sure? <A. Positive. 


* * * * * & th * * * 
76 Recross-Examination 
By Mr. Martell: 


Q. Mr. Lazzari, how many customers, as of that time, did 
you have coming into your store? A. Oh, I have not the 
slightest idea. 

Q. Do you know whether it was ten or a hundred? A. 
I do not know how to answer that because I have been 
out of it since June, and it depends on—well, in the sum- 
mertime I naturally do more business than you do in the 
wintertime. 

Q. This was in August or September. 

Approximately how many customers would you have had 
in your store, sir? A. I don’t know. I would not know 
how to answer that, because I have no idea. 

Q. What will be the greatest number per day? A. 
Around two hundred. 

Q. About two hundred per day? A. One hundred and 
fifty to two hundred. 
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Q. What is the average purchase in that type of store, 
would you say? 
| Mr. Silverman: I object to this question as going 
77 beyond the scope of the questions that I asked. This 
does not bear upon the questions that I asked of the 
witness at this time. 

However, if he wants to make him his own witness, why, 
I have no objection. 

Mr. Martell: Your Honor, plaintiffs’ counsel has asked 
certain questions to which I believe this is proper cross- 
examination. 

The Court: I think it is a proper question. You have in- 
quired as to whether or not it would have been possible for 
a bottle to have been tampered with. 

Mr. Silverman: Not the gross receipts of the store. 

The Witness: I understood he was asking about the 
number of customers. The gross receipts of the store 
would be around $200 to $150. 

The Court: One minute. Do not volunteer. 

The Witness: I was just correcting my answer. I do not 
want it to be wrong. 

Mr. Silverman: I submit that the gross receipts, the 
amount that he took in, if your Honor please, would not be 
proper. 

The Court: I assume this is an attempt to arrive at 
the approximate number of customers per day in the 
store. 

Mr. Martell: That is correct, your Honor. 

The Court: Proceed. 


78 By Mr. Martell: 


Q. In\a store of that type, sir, the average purchase, 
I would take from your previous statement, would run 
from about one dollar to a dollar and a half? A. Oh, 
yes. 

Q. So if you had a gross of $200 per day, it would at 
least have to be one hundred people per day in the store, 
would it not? A. I guess so. 
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Q. And a lot of your customers, sir, in the summer- 
time, in the summer months, just come in to drink a Coca- 
Cola or a Pepsi-Cola, Mr. Lazzari, and then go on out? 
They would not necessarily buy anything more than that 
in the store? A. Yes, sir, and they might buy a piece of 
cake to go along with it. 

Q. And eat it right there? A. Yes, sir. They would 
drink the Coca-Cola or the Pepsi-Cola and eat the cake 
right there. 

Q. Those people came in there and had access to that 
cooler, your cooler? A. Ob, yes, a lot of them helped 
themselves. 


e s « * * # * * * 


79 Q. And how many people would have access to 
your store? A. Well, depending. If I had a lady, 
an elderly lady, I would always be prompt to pick up 
six-carton of Pepsi-Cola for her. But, if it was a young 
lady, or a young man, I would let them grab it themselves. 
Q. Anyone could go over there and have access 
80 to this box? A. I am talking about the cartons. I 
might say about the cartons, I am not saying about 

in the box. I am saying about the cartons. (sic) 

Q. Now, would you go to the cartons in order to stock up 
the cooler? A. That is right. I would take them off of 
the rack and put them in the cooler. 

Mr. Martell: No further questions. 

Mr. Silverman: Nothing further. 


95 Oscar Hunter, Jr., M.D. 


was called as a witness for and on behalf of the plaintiffs, 
and, first having been duly sworn, was examined and testi- 
fied as follows: 


Direct Examination 
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96 By Mr. Silverman: 


Q. State your full name, Doctor, please. A. Dr. Oscar 
B. Hunter, Jr. 

Q. Are you a medical doctor, sir? A. Yes, I am. 

Q. In what branch of medicine are you engaged? A. I 
am engaged in the practice of medicine as a pathologist, 
who is a doctor who does medicine which deals primarily 
with examinations of specimens of particular varieties 
to establish the identity of the material that you are 
dealing with. 

Q. Doctor, do you perform biopsies? A. Yes, we per- 
form biopsies, take pieces of tissue from the patient, as 
well as blood and other materials. 

Q. Are you licensed as a physician in the District of 
Columbia? A. Yes. I am licensed as a physician in the 
District of Columbia. 

Q. Now, you operate the Oscar B. Hunter Memorial 

Laboratories; is that correct, sir? A. That is correct. 
97 Q. Do you treat private patients? A. Yes, sir. 
Q. Do you have a private practice of your own? 
A. Yes, sir. 

Q. And how do you conduct this laboratory? A. It is 
in the practice of medicine. 

Q. In conjunction with your practice of medicine? A. 
Precisely. 

Q. All right. A. Yes. 

Q. Where did you gain your experience as a pathologist, 
Doctor? A. Well, I finished medical school at Georgetown, 
in the District of Columbia,— 

Q. What year? A. (Continuing) 1940, and I received 
my M.D. degree. 

I had an internship of one year. I trained at the Mayo 
Clinic for two and one-half years. After that I was a 
pathologist in the Army for four years. And I was chief 
of laboratory service in a number of general hospitals, 
and later a pathologist of the Armed Forces Institute, 
sir,— 
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Q. I beg your pardon? A. Later I was a pathologist at 
the Armed Forces Institute of Pathology here in Wash- 
ington. 

Since 1946 I have practiced pathology as a private as a 

private laboratory, first, with my father, and since 
98 his death, alone there. 
Lam a pathologist at other hospitals, such as Sibley 
Memorial Hospital. 

I am a Diplomate of the American Board of Pathology. 
I am a fellow of the American College of Pathologists. 

I am a member of the American Society of Clinical 
Pathologists. 

Q. Now, in your line of work, are you called on in many 
cases to make regular tests of various materials? A. We 
are called on to examine many types of specimens, and 
many cases to identify many materials, and to establish the 
quantity of the particular material present. 

Aleohol is one of the things that we have had consider- 
able to do with, yes. But we have examined many, many 
types of material. 

Q. Dr. Hunter, do you have with you the record of the 
laboratory No. 37490? A. Yes, I do. 

Q. Dr. Hunter, can you testify, without referring to 
those records about the material contained in those records? 
A. Yes, I think so. 

Dr. Hunter, on November 19, 1956, did your laboratory 
receive a bottle of Pepsi-Cola for analysis? A. Yes. we did. 

Q. And when was that analysis made, sir? A. 

99 That was made during the course of the next three 

or four days. I should say about the time it took 
would be about a week to do it. 

Q. All right, sir. 

Now, what did the analysis reveal, sir? A. Well, it 
revealed—we had a bottle of Pepsi-Cola in which we found 
a match box, paper match box, rolled into a mass. 

Q. Rolled into a mass? A. Yes. 

Q. Continue. A. We proceeded to investigate this par- 
ticular material, which was found within the bottle. We 
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found it contained bacteriological specimens, and those 
bacteriological specimens, upon further examination, indi- 
cated that they were a number of yeast bacteria of the 
aspergillus type, which is a fungus which you frequently 
find in bread, and, also, we found some organisms which 
are called saprophytes. 

Q. Will you explain to us just what those are, please? 
A. I think all the jury are familiar with what yeast is. 
It is the same thing that makes bread rise, and would 
occur in nature very frequently. 

A saprophyte is a fungus which occurs in nature, and 
which produces a black mould. That is what it is. The 

saprophytes are organisms which are found in nature, 
100 and one of the organisms which is frequently re- 
ferred to as the hay bacillus, and which causes 
mildew in hay. These organisms are all found in nature, 
and we come in contact with these organisms commonly. 

Q. Where do you come in contact with them commonly? 
A. We come in contact with them every day. We breathe 
these organisms every day. 

Q. They are in the air? A. Yes. 

We also checked this material for heavy metal, from 
the point of view of possible poisons, and found none to 
be present. 

Q. There were no metals? A. That is correct. 

Q. All right, sir. | 

What did you find, or what did you see in the bottle, 
Doctor? A. As to what I saw, we found a rolled-up match 
box, paper match box, which was rolled up in the bottle, 
and which was in the bottom of the bottle. 

Q. Was it a match box, or was it something like this 
(indicating)? A. Yes, that is what I mean, a paper match 
cover. 

Q. Were there any matches in there? A. Yes. There 

were several matches in there. 
101 Q. There were a number of matches there? A. 
Yes, sir. 
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Q. Can you recognize this as being the bottle which you 
examined? A. This looks very much like it, very, very 
similar to the bottle which we examined. 

Q. Now, how many matches did you find in there? A. 
I did not count them. 

Q. Can you approximate the number? A. Three or four. 

Q. Three or four? A. Yes, sir. 

Q. What is the chemical analysis of matches, Dr. Hunter? 
A. Well, these matches contained nitrites which are ig- 
nitable on contact with the opposite portion on the match 
box cover. 

Q. Can you break down each of the chemicals which are 
contained in this group of matches? A. Yes, they contained 
nitrogen, oxygen, potassium sodium, and there are a number 
of different nitrites, or nitrates, which are used in there. 
And their function, of course, is to ignite when you increase 
the heat around them by striking them against the match 
box cover. 

Q. Does the match have any phosphorous in it? 
102 <A. Not these matches. These matches do not con- 
tain any phosphorous. 

Q. They contain no phosphorous at all? A. No. They 
have no phosphorous in them. 

Q. The chemicals that are contained in the match, Dr. 
Hunter, if taken into the digestive system, what probable 
effect would that cause or bring about? A. Well, it will 
produce varying and different types of effects. It will 
produce, in some instances, no effect. 

In particular individuals who have, shall we say, a weak 
stomach, why, it will produce nausea and vomiting. 

That is about the sum total of the effects that it will 
produce. 

The material tastes bad; it tastes bitter; it is a salt. 
It tastes like a bitter salt would taste; and, consequently, 
to the susceptible individual this particular taste would 
be nauseating. Some people, however, with a strong 
stomach would not be bothered at all. 
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Q. In other words, a man or a woman with a strong 
stomach could drink this and feel no ill effects? A. Yes. 
Q. Take a person who does not have a strong stomach, 
it could produce what? A. Nausea and vomiting. 
Q. And the person could become quite ill? A. It 
103 all depends on how much nausea and vomiting they 
had. 

Q. Is it possible also that it could produce any bleeding 
somewhere along the intestinal tract? A. This particular 
substance would not produce bleeding. 

Q. It would not? A. No. It would not. 

Q. Why do you say that, sir? A. Well, it has nothing 
to do with causing bleeding. It has nothing to cause 
bleeding in it. If it would cause bleeding, it would have 
to scratch or abrade the mucoid surface of the intestinal 
tract, in the lumen of the intestinal tract, and it does not 
have an effect of that kind. 

Q. Does it have any irritant effect on the digestive 
system? A. Only insofar as it is bitter. 

Q. Assume a person has introduced into her digestive 
system a quantity of from here to here (indicating), in 
your opinion, Dr. Hunter, would you say that it is possible 
that this could cause a bleeding from the intestinal tract? 
A. No. 

Q. It could not? A. No. 
104 #Q. Could it cause irritation to the colon? A. No. 
Q. Could it cause any irritation to the rectum? 
A. No. 

Q. Why are you so sure, Dr. Hunter? A. Because it 
is not irritating. 

Q. It has all these chemicals which are ordinarily in 
evidence in the bottle of Pepsi-Cola? <A. Yes. 

Q. And it is not irritating? A. That is correct. These 
are nitrates, and nitrates are not irritating of themselves, 
by any means. By no means would it irritate the bowel. 
It is bitter, it tastes bad, and that will cause nausea and 
vomiting; but they do not irritate the bowel. 
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Q. What happens to it when it passes through the di- 
gestive tract? A. Some of the material will be absorbed — 
and some will be excreted in the digestive tract. 

Q. What do you mean by that? A. Well, excreted in the 
increment of the stool. 

Q. Through the rectum? A. It will go all the way through 
the bowel and rectum, and it will be excreted in the stool. 

Q. Now, Dr. Hunter, assuming that a person has a dor- 

mant condition of hemorrhoids in which there is a 
105 swelling in the rectum, but there is no bleeding up 
to this point. A. Yes. 

Q. Assume a person drinks out of the bottle that I 
have described, and with which you are familiar; and 
injest these chemicals and the pasteboard from this match 
box, in your opinion could that produce bleeding? A. No. 

Q. Why not, sir? A. The same reason as I said before. 
It is not irritating. It does not cause any irritation of the 
intestinal tract. The irritation is in the taste of the 
material. 

Q. All right, sir. A. Yes. 

Q. Dr. Hunter, could an attack of vomiting and nausea 
produce such bleeding in a person who has a weak stomach? 
A. Would you repeat that? I do not believe I understood 
what you had in mind. I understood what you said, but 
I do not believe I understood what you had in mind. 

Q. A person who has been undergoing an attach of 
vomiting and nausea for several hours after consuming 
the portion I indicated to you (demonstrating), could that 
produce bleeding, and pain in the stomach, or some sensi- 
tive membrane or lining, could that scratch against the 
lining of the stomach, could it occur from this nausea and 
cramps in the stomach? 

Mr. Martell: I do not want to interject at this 

106 particular time, but plaintiffs’ counsel, if he is 

going to ask the doctor to answer a hypothetical 

question based on the evidence in this case, then he should 

be prepared to state all of the facts in this case to the 
doctor. 
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The question as it is presently posed does not contain 
all of the facts in this case. 

The Court: In what respect, in your opinion, does it 
not contain all the facts in the case? 

Mr. Martell: Your Honor, in order for the physician 
to answer the question, I think he should be informed as to 
the time that the material was consumed, for one thing. 

The Court: I think the time has been indicated. 

Mr. Martell: The time that the nausea began, and the 
time that the bleeding began, if any. 

The Court: I think the question is one which has encom- 
passed those points. If it has not, Doctor, why, you should 
try to indicate it so that counsel may include those facts. 

The Witness: Well, the question is, as I understand it, 
whether or not bleeding could occur from vomiting. Is 
that the essence of the question? 

The Court: It should be made clear. 


By Mr. Silverman: 


Q. From some abdominal pain and the vomiting 
107 and nausea? A. I do not understand now. 
| The Court: So that the question will be clear to 
the witness, would you recite it again completely, counsel? 
Restate your question as a new question. That would be 
preferable. 


By Mr. Silverman: 


Q. Dr. Hunter, assuming that a person has taken into 
his digestive system this amount of the contents of this 
bottle with the contamination in it— A. Yes. 

Q. —shortly thereafter—that is, shortly after consuming 
that portion—why, that person starts to vomit, with por- 
tions of his supper coming up with the vomit— A. Yes. 

Q. —and, thereafter, she again vomits, she has pains in 
her stomach, is it possible that these things combined to- 
gether could have produced a bleeding in her rectum—I 
beg your pardon, not in the rectum, but from the rectum? 

I do not know where the bleed comes from; all we know 
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is that it came from the rectum, Doctor. A. That is, the 
blood from the mouth, or from the rectum? 

Q. Rectum. A. Could you see the blood? 

Q. The blood was oozing right from the rectum. 
108 <A. May I ask what kind of blood? 

Q. Red blood, bright red blood. A. It would not 
be coming from the stomach. Red blood would have to 
come from lower down in the intestinal tract, because after 
bleeding occurs high in the bowel, or in the stomach, it 
changes to black. 

Q. It changes to black? A. Yes, sir. 

But if it is bright red blood, it would have to come from 
the lower part of the intestinal tract. If the patient had 
hemorrhoids, it probably occurred from the hemorrhoids, 
the bleeding. 

Q. The bleeding would probably occur from the hemor- 
rhoids? A. Yes, it probably would occur from the hem- 
orrhoids. 

Q. Would the drinking of the Pepsi-Cola in any way 
affect it? A. No. 

Q. In other words, she just started to bleed from the 
hemorrhoids? A. If it is the situation that you are de- 
scribing, why, that would be my opinion as to what hap- 

pened in this case. 
109 Q. I am asking you. A. What would have hap- 
pened or what could have happened? 

Q. I am asking you the possibility. A. I will give you 
that. 

Q. Will you, Doctor, please tell us? A. I will give you 
the possibility, what I think would be the possibility. It is 
that blood you saw coming from the rectum would be from 
the hemorrhoids. It could not be bright red blood from 
the stomach. 

Q. Would the drinking of the Pepsi-Cola have aggra- 
' vated the hemorrhoidal condition so that she would then 
begin to bleed? A. I could not see how. 

Q. Is it possible? A. No. 
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Q. It is not possible? A. Oh, no. It is not possible. 
Q. Do you have any knowledge as to what could have 
caused that bleeding, Dr. Hunter? 
Mr. Martel: I object to that, if your Honor please. 
Mr. Silverman: I am asking the doctor a hypothetical 
question. 
There is no testimony that he examined the party 
involved. 
110 The Court: You may proceed. 


By Mr. Silverman: 


Q. Is it your testimony that the chemicals in this drink 
did not affect the digestive system of Mrs. Hamiliton? A. 
Yes. 

Q. I see. Let me tell you this, sir. Let me put it this 
way, rather: Would your answer still be the same, Dr. 
Hunter—Doctor, do you know Dr. Harold McCann? A. 
Yes. 

Q. Would your testimony be the same if he testified 
under oath that he diagnosed this case as acute gastritis? 
Would you have any objection to that diagnosis in this case? 
A. Well, now, you are—I am not— 

The Court: Very frankly, counsel, I do not know how 
you expect this witness to answer such a question, if it 
is a question. 

Mr. Silverman: I will withdraw the question, if your 
Honor please. 


By Mr. Silverman: 


Q. Is it possible, Dr. Hunter, for a person to have acute 
gastritis having drunk that portion of the Pepsi-Cola? Is 
it possible? A. You use the term ‘‘acute gastritis”’ in a 
medical sense or in a lay sense? 

Q. Medical sense. Acute gastritis. A. If you 
111 are speaking of it in a lay sense— 

Q. No, sir. I am speaking of it in a medical sense. 
A. From my opinion and knowledge of this material in 
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this bottle, I would say that it would not cause acute 
gastritis. 

Q. It would not? A. That is correct. 

Q. Is it possible to produce acute gastritis? Is there 
a possibility? 

Mr. Martell: I do not understand that question. I 
object, if your Honor please, on the ground that the ques- 
tion is not clear. 

The Court: What was the question? Let the question 
be read. 


(Whereupon, the court reporter read the question above- 
referred to as follows: ‘‘Question. Is it possible to pro- 
duce acute gastritis? Is there a possibility?’’) 


Mr. Silverman: He said it was not. I want to know. 
The Witness: I would make the categorical statement 
that this would not cause acute gastritis. 


By Mr. Silverman: 


Q. It would not be possible? A. The material in this 
bottle is not irritating to the stomach mucosa, 
112 itself. 

It will produce nausea to a susceptible individual, 
but it will not, of itself, produce irritation of the gastric 
mucosa, and, therefore, it will not produce acute gastritis. 

Q. Are you making a general statement that applies to 
everyone? A. I am making the categorical statement as 
to the effect of this material on the intestinal mucosa, and 
the mucosa of the stomach in the normal individual. 

Q. Let us assume that the person is not exactly normal; 
that it is a person that weighs around 104 pounds, as Mrs. 
Hamilton did; let us assume that, Doctor. Would your 
answer be the same under those conditions? A. Yes. 

Q. You do not want to change it? A. No. I do not 
want to change it. 

Mr. Silverman: I have no further questions. 
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Cross-Examination 
By Mr. Martell: 


Q. Just one or two questions, Doctor. A. Yes. 

Q. Assuming that a person drank approximately one 
third of this particular bottle of beverage after seven 
thirty p.m. on one evening, that when this person opened 

that particular bottle it popped, and it fizzed, and 
113 there was carbon dioxide in that bottle when it was 

opened, that, thereafter, the bottle was supposedly 
refrigerated until—I believe the testimony was by the 
plaintiff, Mrs. Hamilton, who stated that this happened on 
August 30, 1955, and the bottle was sealed and refrigerated 
until November 19, 1955,—until it was delivered to your 
office on November 19, 1955, Dr. Hunter, would you state 
that those moulds and fungii that you found in that bottle 
on November 19, or shortly thereafter, were present in 
that bottle when it was opened? A. Initially? 

Q. Yes. A. Well, I would not be able to state that. 

The summation (sic), of course, or the assumption, I 
should say, that I have given here is that the bottle con- 
tains carbonic acid, which is carbon dioxide dissolved in 
water. That has the ability to sterilize most organisms, 
except, perhaps, some spore-forming organisms, which are 
able to seal themselves up. These spore organisms are 
nonpathogenic, and they do not cause disease, or any bad 
effects. 

But it would not be possible for any of the other organ- 
isms, like the aspergillus, which I mentioned, to be present 
for that length of time in carbonic acid without dying. 
They would die off. 

So the answer to the question would be that these 
114 organisms probably were contaminated into the 
bottle since that time. 

Q. Your answer is, Dr. Hunter, in other words, that if 
the bottle were opened on August 30, 1955, and it fizzed 
and popped, that it fizzed and popped by reason of the 
carbon dioxide gas which was in the bottle at that time, 


» 
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none of these organisms that you mentioned in the your 
report would have been present as of the date August 
30, 1955? A. Except spore-forming organisms. 

Q. I believe you stated heretofore that all the organisms 
that you found in this bottle at the time that you examined 
it, Dr. Hunter, were harmless? A. Yes. None of them 
were pathogenic. None of them cause disease, or ill effects 
of any kind. 

Mr. Martell: That is all. 

The Court: Anything further? 

Mr. Silverman: Yes, your Honor. 


Redirect Examination 
By Mr. Silverman: 


Q. Dr. Hunter, we are not claiming disease or ill health. 
We are complaining of, and claiming, a temporary sickness. 
A. That is a disease. That is a disease. 

Q. That is a disease, you say? That is a new one 
115 onme. A. Perhaps it is, but it is the fact never- 
theless. 


Q. Is acute gastritis a disease? A. Yes, it is. Cer- 


tainly it is. 

Q. In what category would you classify that? A. Dis- 
eases are anything that are pathological or pathogenic. 
And acute gastritis is pathological, and being pathological 
it is a disease. That is what it means. ‘‘itis’’? means in- 
flammation. And the first part of the word refers to 
the gastro-intestinal tract. It looks and means the same 
thing; as a matter of fact, pathological is a state of dis- 
ease. Disease is a pathological state. 

Pathological-disease. Disease-pathological. 

Q. Doctor Hunter, you performed this analysis at the 
request of the law firm of Galliher and Stewart, sir, did 
you not? A. One moment. Yes, sir. 

Q. And you will be paid for that; is that right, Doctor? 
A. We were paid for the examination. 


Q. You were paid for the examination? A. Yes, sir. | 
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Q. How much were you paid? A. I think it was $25. 
Q. And do you not perform similar services for 
116 this law firm? A. I am not sure that we have. We 
may have done it once or twice before. 

Mr. Silverman: I have nothing further, Doctor. 

Mr. Martell: Nothing further for the doctor, your Honor. 

The Court: Doctor, you are finally excused. 

The Witness: Thank you, your Honor. 


(Whereupon, the witness left the witness stand.) 
® oo e e & Sd * = ca 
117 Evidence on Behalf of the Plaintiff—Continued 
Mr. Silverman: I will call Dr. McCann. 


Whereupon, 
Harold Francis McCann, M.D. 


was called as a witness for and on behalf of the plaintiffs, 
and, first having been duly sworn, was examined and testi- 
fied as follows: 


B * & * ae & e * e * 


119 Q. Dr. McCann, did you have occasion to examine 
Sallie Hamilton in the early part of September, 1955? 
A. Yes. 

Q. Please tell the Court and jury what her complaints 
were, and what your findings were, and what your course 
of treatment was, if any. A. I saw her on September 2, 
1955. 

Q. Yes. A. At that time she gave me a history of having 
drunk a Pepsi-Cola beverage from a bottle on August 30, 
1955. She had noticed that the Pepsi-Cola had something 
in it, which seemed to her like a piece of heavy pasteboard. 
That was August 30. 

2 . a R & & 2 ® * we 
121 § On October 4th, she was seen again, and she had 
considerably improved. 

That was the last time I have seen her regarding that 
condition. 

e s & & € e S eS 2 s 
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124 The Court: The pathologist, Dr. Hunter, was 
offered as a witness. 

I think it is a proper question on cross-examination to 
determine the views of this physician as compared with 
the testimony of the previous witness. 

Mr. Silverman: I do not think that a proper foundation 
has been laid, but I have no objection. 


125 Mr. Martell: I am not reading from the report 
word for word. I am recounting Dr. Hunter’s testi- 
mony, and in so doing, I might have reference to the report, 
may your Honor please. 
The Court: You may put your question. 


sd * ® * ue & * * * * 


129 Q. If there were no pathological organisms or 
heavy metal present in the Pepsi-Cola, how could 
that be? A. Very easily. We have a striking picture 
involving something foreign in the food that was consumed. 
If a person would drink simply a glass of water with a 
fly in it, why, it could be possible that they would become 
very upset by reason of the fly being there, but that does 
not mean, by any means, that there would be any patho- 
genes in it. 

Q. The appearance of the object itself; is that right? 
A. That is correct. 

Q. Is your testimony that the appearance of the object 
in this bottle of Pepsi-Cola is what caused the illness 
resulting therefrom? A. In my opinion, the appearance 
is the big factor. 

Q. These other factors—what other factors are there, 
other than the appearance of this foreign matter in the 

beverage? A. The possibility of pathogens cannot 
130 __ be eliminated entirely. 

Q. Assume there are none, Doctor. A. Well, I 
would say the appearance would be the big thing, the 
taste, the smell, and what have you, of the foreign body. 

Q. You have no evidence, Doctor, or have you, of that? 
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Ali you heard Mrs. Hamilton say was that it tasted unusual? 
A. I have no record of the taste, no. 

Q. Did you hear Mrs. Hamilton say that it tasted un- 
usual? A. As I said, I have no record of the taste, no. 

Q. Then, you have no—it has not been brought to your 
attention that there was any unusual odor about this? 
A. No. I have no record of that, and I do not recall. 

Q. And you have been informed that there were no 
pathogenes present in this particular bottle? A. Yes. 

Q. So, therefore, would it be your conclusion, Doctor, 
that any illness resulting from the ingestion—any illness 
resulting from the ingestion of this, was purely psycho- 
logical upon seeing the foreign object within the bottle? 
A. It is very possible, yes. 

Q. Would you say that it was probable? A. It is prob- 

able too, yes. 
131 Q. Would you say that, Doctor, the same thing 
could happen with a plain glass of water, with the 


same thing in it, assuming that there were no pathogens: 


at all, and, thereby, the plaintiff could have become ill? 
A. That is correct. 


136 Q. Did the plaintiff, Mrs. Hamilton, tell you when 
she first saw you, Doctor, that in addition to the 
Pepsi-Cola, Doctor, she also vomited part of her dinner? 
A. I don’t recall. I don’t have that note. I don’t recall 
whether or not she told me that. 
137 Q. Would that have had any significance, Doctor, 
as to whether or not it was the food she ate as well 
as the Pepsi-Cola she drank that could have caused this 
illmess? A. Well, actually, I have no record of the food 
she ate. But what you just remarked as to her diet, 
apparently, was a normal diet. It was not unusual at all. 
I could not say that her food had anything to do with it. 
And with her history I understood that this started 
pretty soon after she had drunk the Pepsi-Cola. I have no 
note about the meal after that. 


q 
a 
4 
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Q. You mean the meal is not significant to you at all? 
A. It is not, under the circumstances. 

Q. I beg your pardon? A. It is not, under the circum- 
stances. 

Q. Even though we are assuming that there was nothing 
pathogenic at all in the bottie of Pepsi-Cola? A. Yes. 

Q. Is not the fact that she vomited part of her evening 
meal at the same time significant, even though the Pepsi- 
Cola that she later consumed was non-pathogenic? 

Mr. Silverman: I object. There is no evidence that 
the meal she ate was in any way improper, or that it was 
involved in this matter, or that it was unfit for her to eat. 

There is no evidence of improper eating on her part. 
138 I think that the hypothetical question is not a proper 
question when it is predicated upon the proposition 
that she ate something that if she had not even eaten— 

The Court: I take it that the question in substance is 
this: Assuming that there is nothing wrong with the 
drink itself, yet she was ill, as described here, would it be 
significant and proper to consider what had been consumed 
at the meal. Is that right? 

Mr. Martell: Yes, your Honor. 

The Court: You may answer that question. 

The Witness: Yes, I would say it is significant, yes. 
Apparently something caused the vomiting. 


By Mr. Martell: 


Q. That is only as you have already stated, a symptom; 
it is not a sickness in and of itself, but a manifestation, 
itself, or a symptom? A. Yes, vomiting is a symptom of 
some other disorder. It is not a disease in and of itself. 

Q. In view of the fact that we are assuming that there 
was nothing pathogenic found in the bottle, would it not 
be likely to conclude that the nausea and vomiting was 
psychological, or psychic, I believe you stated, resulting 
from what she saw in the bottle? A. I would say that is 
correct. 


44 


139 Recross-Examination 
By Mr. Martell: 


Q. Why do you state that, Dr. McCann? A. Well, sir, 

I stated based on my history that I obtained from the 
patient, which I have down here, and that is about 

140 all I have to go on. There is no history of any 
spoiled food. 

Q. Yon did not get any answer as to that? A. I have 
no record of it. I don’t recall her conversation on her diet 
at that particular time. 

The patient came to me with this history which I have 
given; namely, that she drank this Pepsi-Cola in which was 
a foreign object, which upset her, and she started to vomit, 
and had stomach pains. 

Now, this has been over a year ago. I just do not recall 
what questions I asked her about her particular diet. I 
made no note about any bad food, so, apparently, there 
was none. I am sure [ asked her about her diet, and what 
she had been eating. I do not have any notes as to that. 

Q. Then, if there is nothing wrong with this bottle— 

Mr. Silverman (Interposing.). You are assuming that, 
Mr. Martell. 

Mr. Martell: I am assuming it, based upon the evidence 
that you produced by way of the doctor this morning, who 
testified that there was nothing pathogenic about this bottle 
of Pepsi-Cola. 

Mr. Silverman: When he examined it. 


By Mr. Martell: 


Q. You are suggesting, Dr. McCann, that this inges- 
141 tion of the beverage caused the illness? A. Yes, sir. 
Q. Even though there was nothing pathogenic? 
A. I would say possibly psychological if there were no 
pathogens in it at the time. 
Q. Would you say that that would be probable under 
those circumstances? A. Yes. 
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Q. And the balance would be in favor of the psycho- 
logical basis, would it not? A. It is very possible, if there 
were no pathogens found there. 

Q. Do you want to look at Dr. Hunter’s report? A. 
No, sir. 

Q. If there were no pathogens found in it, then would 
you not hold that the resulting illness was purely psycho- 
logical? A. Yes. 


By the Court: 


Q. Doctor, would the psychological illness cause acute 
gastritis, the acute gastritis condition you have described? 
A. Yes, it could. Do you want me to elaborate on that? 

Q. Sir? A. Do you want me to elaborate on that? 

142 Q. I was trying to have made clear to the jury the 

cause of the illness. I wanted to find out just what 

the causation of the illness was. A. Any upset, any dis- 

turbance by virtue of a certain thing can cause an increase 

in the gastric acidity, and can cause a corresponding acute 
gastritis. 

Q. So, if there were nothing pathogenic, insofar as the 
contents of the bottle were concerned, phychologically, the 
person may be caused to vomit, which resulting vomiting 
might cause acute gastritis? A. The vomiting would come 
from the acute gastritis. 

Q. The vomiting would come from the acute gastritis? 
A. Yes, sir. 

Q. What would cause the acute gastritis? A. Hyper- 
acidity; that is, that would cause inflammation of the 
stomach itself. 

Q. If there is nothing in the substance to cause any 
irritation or anything, could it be the basis of such a 
difficulty? A. It is just like a man who develops a stomach 
ulcer from worry and concern. The stomach wall becomes 
inflamed and irritated, and then you get your symptoms 
of vomiting and pain, and so forth, is that clear? 

Q. In this instance, the testimony is that within half- 
hour or so after your patient drank a portion of this 
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143 Pepsi-Cola, she vomited; that then within another 
hour or so, she vomited a second time. A. Yes. 

Q. Now, assume that there was nothing pathologically 
wrong with the contents of the bottle; and, nevertheless, 
when she came to see you, Doctor, your diagnosis was that 
it was acute gastritis; would the fact that she had consumed 
this and vomited, would the vomiting having been brought 
on by a psychological reaction, would that have resulted 
in this acute gastritis, and would this vomiting arise from 
the acute gastritis? A. I would say the vomiting would 
arise from the condition of acute gastritis. 

Q. And that would be brought on by reason of this 
psychological reaction? <A. It could be. 

Q. Within what period of time? A. Well, very, very 
shortly. Very, very shortly. 


oe & * * = as & a & Ls 
145 Motion to Strike Certain Portions of the Testimony 


Mr. Martell: At this point, your Honor, I would like 
to move to strike from the record any and all testimony 
regarding the aggravation of the haemorrhoid condition, 
since that claim was never in the complaint, nor was it 
brought to the attention of counsel at the pre-trial hearing, 
nor is it contained in the pre-trial order. 

The allegations in the complaint and in pre-trial were 
that the ingestion of this particular substance caused a 
flow of bright, red blood. There is no complaint of any 
aggravation of any pre-existing condition. 


149 Mr. Silverman: Your Honor, at this time the 
plaintiffs move to amend the pleadings to conform 

to the evidence; namely, that the plaintiffs suffered the 

disease of acute gastritis. 

e * oa * s & 2 ® es te 

152 The Court: In view of the nature of the pleadings, 
as such, it would be vitally important to the defense 

to find out whether the bleeding was caused by an aggrava- 
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tion of a dormant haemorrhoid condition; and whether 
or not what the plaintiffs consumed would or would not 
cause that, or whether the bleeding was caused by an 
irritation of the stomach or the membranes of the stomach. 

In other words, to determine the source of the bleeding 
would be important. That is one of the most important 
elements of your damage here, the loss of bleed; vomiting, 
and what not, of course, is one of the elements; but from 
my view if the vomiting was so severe that it caused a 
loss of blood, you are getting into something more serious. 

So I am inclined to deny the motion to deny with respect 

to the aggravation of the dormant haemorrhoid con- 
153 _— dition, and resulting loss of blood. I think it should 

be restricted to the loss of blood in regard only so 
far as the plaintiff’s stomach was created by reason of 
the consumption of this Pepsi-Cola; that is, that portion 
of it which she consumed. 

Mr. Silverman: Are you denying the motion? 

The Court: I deny it only insofar as the portion having 
to do—I deny the amendment, that is. 

I grant the motion to strike that portion of the amend- 
ment having to do with the element of damages resulting 
from the loss of blood by reason of the aggravation of the 
dormant haemorrhoid condition. I will restrict you to 
claiming for the blood lost otherwise; that is, I will restrict 
you to claiming that the blood loss may have been caused 
by some other source which could be considered incor- 
porated in your pleading previously. 

I think on that haemorrhoid situation that the defendant 
would have a right to a physical examination of the plain- 
tiff under the circumstances, if it had been raised within 
the proper time. 

I take it that we are ready to proceed? 

Mr. Silverman: Yes. 

Mr. Martell: Yes. 

The Court: Bring in the jury. 


154 (The jury was brought in and seated in the 
courtroom.) 
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Evidence on Behalf of the Defendant 
Mr. Martell: Will you call Mr. Arsemoff, please. 


* Ld * & * & 83 a * a 


211 Mr. Martell: * * * I want to show how easy it is 
for someone else to insert a foreign substance in the 
bottle and re-seal it so that it escapes detection. 

The Court: Any objection? 

Mr. Silverman: I object. 

The Court: On what ground? 

Mr. Silverman: I do not think it is relevant to the case. 

The Court: The charge here is certainly negligence. 
I take it the purpose of this demonstration is to show 
possibilities? 

Mr. Martell: Precisely. That something other 
212 than the negligence of the defendant could be re- 
sponsible. 

You have a terrific burden in a case of this type, in a 
res ipsa loquitur case. 

It is up to the plaintiff to prove the control of this par- 
ticular defendant over that bottle. I want to show that 
when it got out of control of the defendant, it could easily 
have been tampered with by somebody else. 

The Court: The plaintiff has offered testimony as to 
control of this bottle from the time it left the plant to 
what happened to it while it was in the delicatessen store. 

The purpose of that is to show that nobody could have 
taken the bottle and opened it and replaced it; is that the 
purpose of your examination of that witness, then, to 
offset any inferences that might be drawn that the bottle 
was then removed and then replaced after it was opened 
and this substance put in it? 

Mr. Martell: Yes. 

The Court: If your demonstration is offered to rebut 
that line of examination, I think it is proper. 


. 


42 
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213 The Court: Maybe there can be a stipulation that 
you cannot see any difference between one that has 
been opened and re-sealed and one that has not. 

214 Mr. Silverman: We cannot enter into any such 
stipulation. 

The Court: Properly speaking, this sort of demonstra- 
tion should be made through your own witness, a person 
that is your own witness. 

Mr. Martell: Surely. 

The Court: And have them take the stand and testify 
as to which was opened and which was not opened, perhaps 
in the presence of an impartial witness. 

Mr. Silverman, are you willing to observe this operation 
and have them mark it as to which one was and which 
one was not opened? 

Mr. Silverman: I will observe it, but I will still object 
to it. 

The Court: All right. Do you want to object to it? 
If so, you may. I think he is entitled to offer any testimony 
that might tend to offset what I indicated that the plaintiff 
has offered to show that it could not have been tampered 
with. 

Of course, when you get down to it, the question is 
whether or not there was a possibility for these bottles 
to have been tampered with. That is the point; not whether 
they were opened or unopened. 

& * e ® * % e & &% es 

218 The plaintiff is relying on res ipsa loquitur; is 
that correct, Mr. Silverman? 

Mr. Silverman: Yes, your Honor. 


Mr. Silverman: I am objecting right now to the inclusion 
of contributory negligence? 
The Court: On what ground? 
Mr. Silverman: None has been proved. 
Mr. Martell: I think if the jury believe that the 
219 woman took one sip and noted it was a bitter sub- 
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stance, and, thereafter, continued to drink it, she did not 
do what an ordinary and reasonable person would do under 
the same or similar circumstances. 

The Court: Did she not testify that she did taste it and 
it was bitter? 

Mr. Silverman: Yes, sir. She sure did. 

The Court: I should think it might be argued that it 
was contributory negligence if she continued to drink it 
after she had tasted it and found that it was different from 
the usual taste of Pepsi-Cola. 

Mr. Silverman: I do not think so. 

The Court: At the moment I think it is a good basis 
for an instruction on contributory negligence. If you have 
any others, have them ready at 1:30. 


224 (Whereupon, counsel representing all parties re- 
turned to the trial table, after which the following 
proceedings were had :) 


Mr. Martell: Your Honor, at this time I would like to 
offer in evidence, and I would like to number in evidence 
by way of Scotch tape these bottles that we have here with 
various numbers on the bottles, 1, 2, 3, and 4. 

If there is no objection, I would then like to request that 
they be exhibited to the jury so that they can see them at 
closer range; then, also, they can get a general idea of 
how the bottles are marked, and the bottles generally. 

I ask that these be marked, therefore, at this time as 
Defendant’s Exhibits, this one 1, and this one 2. 

The Court: Is there any objection? 

Mr. Silverman: No objection, your Honor. 

The Court: Then those will be admitted. 


(The four bottles referred to were marked for identifica- 
tion as Defendant’s Exhibits 1, 2, 3, and 4, respectively.) 


225 Mr. Martell: Ladies and gentlemen of the jury, 
at this time we are going to produce for you an 


ol 


experiment or conduct an experiment for you right here 
in the courtroom. 

We are going to show you four bottles of Pepsi-Cola. 
I will open and re-seal, with an ordinary bottle opener of 
the type you have all seen, you can all buy in any hardware 
store. It is not the usual type of opener, perhaps, but 
you can buy it at any hardware store. 

I will ask you to see if you can tell, of these four bottles, 
those which have been opened and re-sealed, and those 
which have not been opened and not re-sealed. 

They will be labeled so that we will have the whole thing 
at hand, and we will know before hand which of the two 
have been experimented with and opened and re-sealed; 
and those two which have not been opened and re-sealed. 


(At this time counsel prepared certain labels and affixed 
same to the bottles referred to and heretofore numbered as 
Defendant’s Exhibits 1, 2, 3, and 4 for identification.) 


Mr. Martell: These bottles have not been previously 
opened, ladies and gentlemen of the jury. I just want to 
show you that they are labeled as Defense Exhibits 1, 2, 
3, and 4. 

You can see them. Your Honor, may the jury be 
226 excused, or do you want me to open them in the 
presence of the jury? 

The Court: Have they been received in evidence? 

Mr. Martell: I will offer them now. 

The Court: Without objection, they will be received. 


(Whereupon, the four bottles heretofore marked as De- 
fense Exhibits 1, 2, 3, and 4 were received in evidence.) 


The Court: While I think counsel should know the ones 
that are marked and those that are being opened and those 
that are not being opened, that should, of course, be kept 
from the jury. 

However, I think the bottles should be opened in the 
presence of the jury; but do not disclose to the jury which 
ones are being marked one way or the other. 
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You might do it in the backroom, if counsel will agree 
which ones are marked and which ones are not. 

Mr. Silverman: By me participating in this little experi- 
ment, I by no means waive my objection to it. 

The Court: Yes. The only purpose in asking you to 
be present is so that you can certify which ones were 
opened and which ones were not in your own mind. 

Mr. Silverman: Am I to be used as a witness here? 

Mr. Martell: I will testify. 
227 Mr. Silverman: It is your experiment. 
The Court: You will have your own witness? 

Mr. Martell: Yes, Mr. Arsenoff will testify. 

The Court: If counsel wants to verify it, you may do 
so, but I am not requesting you to do so. If you want to 
verify it, you may do so. 


(Whereupon, Mr. Martell, Mr. Arsenoff, Mr. Silverman 
withdrew to the witness room.) 


The Court: Members of the jury, counsel will return in 


a few moments. 


(Mr. Martell, Mr. Arsenoff, and Mr. Silverman returned 
to the courtroom.) 


The Court: Ladies and gentlemen of the jury, these 
bottles: have been marked 1 and 2, and two of them have 
been marked 3 and 4. 

Counsel will speak to you further about these. 

Mr. Martell: If your Honor please, ladies and gentlemen 
of the jury, two of these bottles have been opened and re- 
sealed by me, in the presence of plaintiffs’ counsel and in 
the presence of Mr. Arsenoff, with this opener (indicating). 

If you would like to, you can pass them down one at 
a time and see which two were re-opened and re-sealed. 


(The bottles referred to were handed to the jury and 
inspected by them.) 


228 Mr. Martell: Would your Honor care to see them? 
The Court: No, I do not think it is necessary. 
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Mr. Martell: Mr. Arsenoff, will you take the stand, 
please. 
Whereupon, 


Robert Alexander Arsenoff 


was recalled as a witness for and on behalf of the defend- 
ant, and, first having been previously sworn, was further 
examined, and testified as follows: 


Direct Examination 
By Mr. Martell: 


Q. You have previously been identified to the jury, Mr. 
Arsenoff? <A. Yes. 
Q. Were you present in the witness room of this court 
a few moments ago when I opened two of these bottles and 
then re-sealed them with this bottle opener? <A. Yes. 
Q. Which two of them did I open and re-seal, do you 
recall? A. Two and three. 
Mr. Martell: I would just like to ask one of the jurors 
which one he got. 
A Juror: I got No. 2. 
229 A Juror: I got No. 4. 
Mr. Martell: Do you have any questions, Mr. 
Silverman? 
Mr. Silverman: I have no questions. 


Now, ladies and gentlemen of the jury, you are 

further instructed, insofar as the law im this case 

is concerned, and after weighing all the testimony, and 
considering it; and that includes, of course, the plaintiff’s 
testimony, and the testimony of the two doctors who testi- 
fied; if the plaintiff has borne the burden of proof, as we 
have defined it to you, that the substance in question was 
in this bottle of Pepsi-Cola; that as a result of consuming 
it. by reason of its taste, and what not, she was 

255 caused to be nauseated, and that nausea resulted 
_ in injuries to her, then, the plaintiff has carried the 
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burden of proof on that issue, and is entitled to recover 
from the defendant. 

However, if you find that the plaintiff, while she did 
consume a part of this bottle; that its contents, as such, 
was not the cause of her illness; that is the nausea and 
vomiting, and other troubles that have been related to 
you; if you find that those troubles and those conditions, 
or that condition was brought about by reason of the 
psychological reaction through the appearance of what was 
in the bottle, and what she learned was in the bottle; that 
she suffered no physical injury, as such, from the contents 
of the bottle; and her physical injuries, whatever they 
might have been, were caused by a psychological reaction 
to what was found to be in the bottle, then she is not 
entitled to recover; because speculation would be involved 
as to what damages she did suffer, and as a matter of 
fact, there would be a lack of proof, and the plaintiff will 
have failed to carry the burden of proof that the materials 
in the bottle itself were not the proximate cause of her 
sickness and illness. 

That is the thing you have to keep in mind. Was what 
was in the bottle the proximate cause of her illness, and so 
forth. After you have found,—I should put it this way—if 
you find that the defendant was negligent, you have to go 

further and find that what was im the bottle was the 
256 proximate cause of the plaintiff’s illness. 
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The opinion of this Court in Perry v. Capital Traction Co., 59 
App. D.C. 42, 32 F. 2d 938 (1929), which was the basis of the opinion 
of the Municipal Court of Appeals for the District of Columbia now 
under review in the instant case, has created much confusion in this 
jurisdiction in the law of allowable damages in negligence actions. 
Several cases have been tried in the Municipal Court for the District 
of Columbia since the decision of the Municipal Court of Appeals in the 
instant case (June 5, 1957), and in such cases the trial courts have 
approved and granted instructions to juries based upon the instruction 
given by the trial court in the instant case, as sanctioned and affirmed 
by the Municipal Court of Appeals, and which instruction on allowable 
damages this Association feels is contrary to the modern weight of 
authority, and is in fact contrary to the present view of this Court with 
reference thereto. 


As a matter of fact, ten years after the decision of this Court in 
Perry, supra, Chief Judge Edgerton, in writing the opinion of this Court 
in - Clark v. Associated Retail Credit Men, 70 App. D.C. 183, 105 F. 
2d 62 (1939), stated in 70 App. D.C. at p. 185, footnote 6: 


"In connection with forcible ejection from a train, for 
example, it is recognized that "Wounding a man's 
feelings is as much actual damages as breaking his 
limbs."" Head v. Georgia Pacific Railway Co. , 
1887, 79 Ga. 358, 360, 7S.E. 217, 218, 11 Am. St. 
Rep. 434. But in Perry v. Capital Traction Co. , 
09 App. D.C. 42, 32 F. 2d 938, certiorari denied, 
280 U.S. 577, 50S. Ct. 31, 74L. Ed. 627, this court, 
following earlier cases, held that the victim of a 
negligent collision could not recover for "mental 
pain or suffering caused by shock from the accident, 
not traceable to the physical injuries." The case 
is counter to the whole current of modern authority." 
(emphasis ours). 


This Court, as do courts throughout the country, has no 


hesitancy in affirming recoveries for mental anguish in wilful, or 


intentional torts, even when unaccompanied by any physical injury 
whatsoever. To cite just a few examples, see: 
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Washington Times Co. v. Bonner, 66 App. D. C. 280; 86 F. 2d 836 
(1936), affirming a $45,000.00 verdict for libel; Melvin v. Pence, 

76 U.S. App. D.C. 154; 130 F. 2d 423 (1942), affirming a $1250.00 
verdict for malicious prosecution; Kimmel v. Campbell, 82 U.S. App. 
121, 161 F. 2d 378 (1947), affirming a $15, 000. 00 verdict for 
alienation of affections; and Hulett v. Brinson, 97 U. S. App. D.C. 139; 
229 F. 2d 22, affirming a $20,000.00 verdict for compensatory 
damages in another malicious prosecution case. And just within the 
last few days, there has been filed in the U.S. District Court for the 
District of Columbia, under Civil Action No. 3250-57, titled - Colby v. 
Appleby, a suit for THREE MILLION DOLLARS for alienation of 
affections. | 


In addition to the Clark case, supra, this Court has sanctioned 
redress for mental anguish, unaccompanied by any phys ical injury, in 
actions for malicious abuse of process. See - Soffos v. Eaton, 

80 U.S. App. D.C. 306, 307, 152 F. 2d 682, 683 (1945); Holt v. Boyle 
Bros., Inc., 95 U.S. App. D.C. 1, 217 F. 2d 16 (1954). 


| 
Since by the great weight of authority, recovery is allowed for 
mental anguish, even unaccompanied by physical injury, in intentional 


torts, we feel that recovery should be allowed for mental anguish in 
negligent torts. And whether the mental disturbance arises from a 
physical injury negligently inflicted, or whether the physical injury 
arises from a mental disturbance negligently inflicted, should make no 
difference in affording redress for the entire damage. The Municipal 
Court of Appeals frankly recognizes that other jurisdictions, of 
compelling authority, make no such distinction. | 


We therefore frankly urge reversal of the P Perry v. Capital 
Traction Co. doctrine. 
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STATEMENT OF THE CASE 
The instant case clearly raised the question as to the allowable 
damages where physical injuries result from mental disturbance or 


apprehension. 


This is a food products case, in which plaintiff filed suit to re- 
cover damages for injuries allegedly sustained as a result of drinking 
a portion of a bottle of Pepsi Cola which contained a foreign: substance, 
namely, a rolled up paper match cover and three or four matches. A 
jury trial resulted in a verdict and judgment for the defendant (appellee 
here), wiich was affirmed on appeal to the Municipal Court of Appeals. 
Although the appellant has raised a number of alleged errors occurring 
during the progress of the trial, in addition to the question of allowable 
damages, the brief of this amicus will be confined to the single error 
of the trial court in erroneously instructing the jury as to the allowable 
damages, which instruction was approved by the Municipal Court of 
Appeals in its opinion in affirming the judgment. 


The trial court, in its instructions to this jury, among other 
things, charged as follows: 


"However, if you find that the plaintiff, while she did 
consume a part of this bottle; that its contents, as such, 
was not the cause of her illness; that is the NaUsea and 
vomiting, and other troubles that have been related to you; 
if you find that those troubles and those conditions, or that 


condition was brought about by reason of the psychological 
reaction through the appearance of what was in the bottle, 
and what she learned was in the bottle; that she suffere 

no physical injury, as such, from the contents of the bottle; 
and her physical injuries, whatever they might have been, 
were caused by a psychological reaction to what was found 
to be in the bottle, then she is not entitled to recover; be- 
cause speculation would be involved as to what damages she 
did suffer. And, as a matter of fact, there would be a lack of 
proof, and the plaintiff will have failed to carry the burden 
of proof that the materials in the bottle itself were the 
piesrresy cause of her sickness and illness." (Emphasis 
ours). 
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The plaintiff's physician had testified that according to his 
diagnosis, the consumption of the materials in the bottle created a 
condition of acute gastritis and produced the vomiting which, in turn, 
caused a strain that irritated her dormant hemorrhoid condition. 


SUMMARY OF ARGUMENT 


An action for damages will lie for phsyical injury or disease 
resulting from fright or nervous shock caused by negligent acts. 


ARGUMENT I 


Recovery Of Damages For Injuries To The Nervous System 
Had Been Considered by This Court in Many Cases, Prior 
To The Doctrine In Perry V. Capital Traction Co., supra; 


Wherefore, We Feel That Perry Was Erroneously Decided. 

Judge Robb, the author of the opinion in the Perry case, supra, 
cited the case of Washington & Georgetown R. Co. v. Dashiell, 7 App. 
D.C. 507 (1895). The Dashiell case reversed a $2, 000.00 verdict for 
a plaintiff, for injuries sustained by her while a passenger on a cable 
car, involving a collision between competing companies. This Court, 
in Dashiell, held that the trial court committed error in instructing 
the jury that, in addition to damages for pain and suffering, that they 
could award damages for any impairment of the plaintiff's nervous 
system, if such nervous impairment was produced as a direct result 


of the nervous shock received by her on the occasion of the collision. 


(italics by court). 


The facts relative to the injuries in that a though not stated 
in the opinion, as shown in the record are that the plaintiff, antici- 
pating a collision between two cable cars, fell to the floor in leaving 
the car in which she was a passenger and that she then fell on the 
street; that she went into a drug store and found that she was fainting 
and everything was turning black so that she took hold of the counter 
and went down in a heap on the floor. She testified that her nervous 
system w4s shattered. This Court pointed out that the vice of the 
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instruction held to be erroneous, was that it undertook to separate out 


of any physical injuries the nervous injuries, thus making a separate 


and independent ground for awarding damages on their account, instead 
of including all injuries under one general charge. 


Chief Judge Alvey, the author of the opinion in the Dashiell 
case, had been on this Court just two years at that time, he having 
previous ly been Chief Judge of the Maryland Court of Appeals. In 
the Dashiell case he said: 


* * * * * Thus making the nervous shock and the conse- 
quences thereof, a separate and independent ground for 
awarding damages. This is certainly a most indefinite 
element to be considered by the jury, and one that is most 
difficult, if not quite impossible, to regulate by any reason- 
able standard for assessing damages. What is meant by 
impairment of the nervous system, or nervous shock? The 
nervous system, even to the most learned, has been found 
difficult to define with certainty and clearness, though we 
know that its functions are complex and manifold. We may 
affirm of the nervous system, that one of its principal func- 
tions is to produce sensation; that its ministration in the 
animal structure and life consists in part in rendering the 
mind cognizant of that which is taking place around it, and 
in enabling it to act upon the material world, by the instru- 
ments with which the body is provided for the purpose. But 
this is but part of the very complicated functions that the 
system has to perform." 


He then posed the question: 


“How, then, are we to expect of an ordinary jury that they 
will be able to determine the nature and extent of the im- 
pairment of the nervous system, produced by what is termed 
a nervous schock? We all frequently suffer nervous shocks, 
from one cause or another; but it would be most difficult to 
ascertain and determine, with any degree of certainty, to 
what extent, if any, our nervous systems are impaired by 
such shocks. We know that, from repeated scares or frights, 
persons are liable to have their sensibilities easily, and in 
some cases morbidly, excited, and that seems to be the 
case here. But the law furnished no remedy for such sensi- 
tive condition. To attempt to furnish a legal remedy in such 
case, would open the door to the wildest speculation". 
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| 
Judge Robb, in the Perry case, supra, further quoted Chief 
Judge Alvey from the Dashiell case (59 App. D.C. at page 43): 


AG '* * * * * * We are aware that there are some few cases to 

| be found, and some text writers following those cases, in 
which the principle of the instruction of the court below is 
apparently sanctioned. But the great weight of authority is 
against it, and we cannot give our sanction to it.” 


It must be remembered that in 1895 there were no psychiatrists 
or neurologists, and that the vast research in these fields has now 
fully demonstrated that the mind and nervous systems are as much a 

S: part of the human body as are the limbs; and that they are inter- 
aa dependent and affected by each other, as well as by psychic stimuli. 


It is hard to reconcile the above words of Chief Judge Alvey of 
this Court ( in the Dashiell case, supra), with his own words as Chief 
Judge of the Maryland Court of Appeals twelve years earlier, when, in- 


Baltimore City Passenger R. Co. v. Kemp, 61 Md. 74, 80 (1883), in 
affirming a $10, 000. 00 verdict for a plaintiff in an alleged single trauma 
cancer inducing injury, he said: 


& "Hence the general rule is that in actions of tort like the 

Ss present, the wrongdoer is liable for all the direct injury 
Ah resulting from his wrongful act, and that, too, although the 
~ extent or special nature of the resulting injury could not, 
with certainty, have been forseen or contemplated as the 
probable result of the act done." 


The same Chief Judge Alvey, a year after the Dashiell case, 
4 ls supra, in affirming a verdict for the plaintiff in a personal injury case, 


sr in - Washington & Georgetown R. Co. v. Patterson, 9 App. D.C. 423, 
436, (1896), stated: 


"It is now a well settled principle of the law, both in this 
country and in England, that in actions for personal injuries, 

ne the plaintiff is entitled to recover compensation, as far as 

a it is susceptible of an estimate in money, for the loss and 
damage caused him or her by the defendant's negligence, in- 
cluding not only expenses incurred for medical attendance, 
and a reasonable sum for his or her pain and suffering, but 
also a fair recompense for the loss of what he or she would 
otherwise have earned in his or her trade or business, and 
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has been deprived of the capacity of earning by the wrongful 
act of the defendant."" (emphasis ours) 
In the Patterson case, supra, recovery for damages was sought for the 


impairment of the plaintiff's nervous system, among other injuries 
alleged by her to have been sustained as the result of the defendant's 


negligence, and while the Court in its opinion did not discuss the x 
question of such a recovery, it did make the above quoted statement. in 
Chief Judge Alvey noted that: 
"The declaration, after alleging the manner in which “ 

the injury was sustained by the femaie plaintiff, proceeds to pe 


to declare that "she was greatly bruised, wounded, and per- 
manently injured, and also by means of the premises the said 
plaintiff became and was sick, sore, lame and disordered, 
and her spine was permanently injured, and her nervous x 
system greatly and permanently injured, and she, the said 

female plaintiff, so remained and continued for a long space “% 
of time, to-wit, from the 15th of July, A.D. 1891, to the time . = 
of bringing this suit," etc. bi 


Based on the foregoing allegation in the declaration, the defense had 
contended that the damages were to be limited "to the time of bringing + 
the suit", but the Court, in rejecting that contention, had permitted t 
proof of the damages and injuries up to the time of trial. ? 


In Washington A. & Mt. Vernon R. Co. v. Lukens, 32 App.D.C. : 
442 (1909), the plaintiff was a passenger on one of the defendant's cars; aa 
there was a rear €nd collision with another car of the same defendant, i 
through the defendant's negligence; and although the plaintiff sustained 
very little, if any, physical injury as the result of the collision, she | 








claimed that as a result of being without shelter or protection from the é 
cold weather (being obliged to stand outside of the wrecked cars for 4 
several hours), she contracted a cold, and laryngeal tuberculosis, as 
a result of which she sustained a partial loss of speech. This Court, in ¢ 
ES) 


affirming a recovery for the plaintiff, approved the decision of Chief 
Judge Alvey in the Baltimore City Pass. R. Co. v. Kemp, supra, and 


also cited the case of Sloane V. Southern R. Co., 111 Cal.220, 32 
L.R. A. 193, and stated: | 
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"In accordance with the doctrine stated, the defendant 
became liable for all the direct, natural consequences of its 
negligence that would not only certainly result, but also for 
such as might probably result, from the wrongful act, without 
regard to its reasonable anticipation of such consequences.” 
(emphasis:ours) 5 RE orate 


In Thompson-Starrett Co. v. Warren, 38 App. D.C. 310(1912) 
which was a suit by an employee against an employer for negligently 
furnishing an unsafe place in which to work, one of the questions before 
this Court was an exception taken in permitting one of the medical wit- 
nesses to testify regarding the injuries to the plaintiff's nervous system, 
and as stated in the opinion: 


"The witness, after describing the condition of the 
proceeded to say that he was in a highly 

nervous state and completely unstrung; that he was tre- 
mulous; easily moved to tears; could not concentrate his 
thoughts; could not touch his fingers in front with his eyes 
shut; had vertigo, and pain in the back of his head; cannot 
sleep; is forgetful; has lost weight; cannot bend over to 
work; cannot go on a scaffold, or to any height, would fall 
off. That these were results of his injuries. Cross- 
examined by defendant, he said, that the shock to the ner- 
vous system was caused by the fall. His brain was affected 
to a certain extent, and probably his spinal column was 
jarred. The nervous condition is the direct result of the 
fall." 


The defend@nt, in the Warren case, supra, had relied upon the 
Dashiell case, supra, but this Court held that no error was committed in 
admitting the above testimony, or in refusing to grant the motion to 
strike out the evidence of that medical witness, and in its opinion stated: 


"In assessing damages for pain and suffering, mental 
and physical weakness, and the probable permanent continua- 
tion of plaintiff's incapacity to labor, as the direct conse- 
quences of physical injuries received, the jury were entitled 
to hear and weigh all of the evidence relating thereto. This 
is quite different from charging them to assess damages for 
impairment of the nervous system as a result of the nervous 
shock, in addition Ao the damages for pain and suffering and 
permanent incapatity." (emphasis ours). 





10 


In Capital Traction Co. v. Morgan, 44 App. D.C. 237, 248 
(1915) which was an action for damages by a street-car passenger based 
upon an alleged assault made upon him by the motorman, acting within 
the scope of his employment, this Court, speaking through the same Judge 
Robb who wrote the opinion in the Perry case, supra, some fourteen 
years later (1929), held that mental suffering unaccompanied by physical 
injury may form the basis of damages, and stated that to the average 
person, elements of hurt, such as indignity, and humiliation, would be 
more distressing and lasting than the comparatively insignificant physical 
hurt. Judge Robb also stated: 


"But, it is insisted, mental suffering unaccompanied 
by physical injury may not form the basis of damages. The 


overwhelming weight of authority is to the contrary." (citing 
caseS). (Emphasis ours) 


It appears to this writer that Judge Robb's position in the above 
Morgan case is inconsistent with his position taken later in Perry case, 





which latter case we urge be overruled. 


In Washington & Rockville Railway Co. v. LaFourcade, 48 
App. D.C. 364 (1919), the injuries complained of resulted from a 


neurasthenic condition, and low vitality caused by the accident. There 
was also evidence of the abnormal action of the heart attributed to an 
injury to the nervous system, and while the question involved an alleged 
variance between the allegations and proof, this Court held that there 
was no ground for complaint because of the alleged variance, and af- 
firmed the $4800. 00 judgment in plaintiff's favor. 


In Washington & O. D. Ry. Co. v. Smith, 53 App. D.C. 184, 
289 F.582 (1923), the plaintiff was a passenger on a car of the defen- 


dant. The brake of the car was released and the handle thereof flew 


back and struck the plaintiff with such violence on the back as to knock 

her down. A medical witness testifying on behalf of the plaintiff stated 
that the blow of which the plaintiff complained, would cause nervousness; 
that asthma, of which the plaintiff complained, was caused by nervousness, 
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and that the asthma was attributable to the blow. This Court held that 
the testimony of this medical witness, i.e.- that a nervous condition 
would cause asthma, was properly admitted, and from the Court's 
opinion we read: 
"Testimony to the effect that asthma was a nervous 
condition was some evidence that her nervous system had 


been shocked and impaired, and was certainly evidence 
that she was sick." 


Therefore, it is noted that ALL of theforegoing cases in this 


Court, were decided before the Perry case. And in view of the apparent 
contradictory positions taken by Chief Judge Alvey in the Dashiell case, 
supra, from that taken by him while Chief Judge of the Maryland Court 
of Appeals in the Kemp case, supra; and the contradictory position taken 
by Judge Robb in the Perry case, supra, from that taken by him some 
fourteen years earlier in the Morgan case, supra - we are constrained 
to agree with our present Chief Judge Edgerton, as he stated in the 
Clark v. Retail Credit Men case in 1939 (70 App. D.C. at p. 185) - 

"The case (Perry) is counter to the whole current of modern authority." 
At this point it might be noted that even Judge Vinson (who later became 
Chief Justice of the Supreme Court), although dissenting in the Cark 
case, supra, on other grounds, admitted: (70 App. ‘D. C. p. 191): 


"I subscribe to the majority opinion in its conclusion 
that emotional disturbance may induce physical injury and 
that in a proper case an action therefor in damages may lie, 
* * «IT 

| 


ARGUMENT I 


Maryland, From Which State Our Common Law Is Derived 
In This Jurisdiction, Has Long Recognized A Cause of Action 
For Physical Injury Resulting From Fright and Nervousness 


Caused by The Negligent Act of a Defendant. 

In Green v. Shoemaker, 111 Md. 69; 73 A. 688; 23 L. R.A. (N.S.) 
667, a married woman sued to recover damages to her property and 
person caused by the blasting of rocks by the defendant, in the vicinity 
of her dwelling. Testimony showed that there was blasting near the 
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plaintiff's residence and that on April 24, a stone broke through the 
roof and ceiling and came down through the plaintiff's bed, mattress 
and spring, that it weighed twenty-two pounds, that plaintiff did not 
sleep in that bed for six weeks after that, that the blasting continued 
until the fall of that year, that she had to sit in a chair at night the best 
part of six weeks while they (the defendants’ employees) were blasting, 
her nerves completely broken down through fright and she was not able 
to do her work. Before that time she was in ordinary health and never 
nervous. Her doctor testified that after April 24, she developed ner- 
vous prostration, which he attributed to the shock of the blast. 


Upon the close of the plaintiff's testimony, the defendants 
moved to strike out all of the evidence of the plaintiff's witnesses 
“bearing on the nervous condition and nervous shock to the plaintiff, 
and any physical injury resulting from such nervous shock, such 
testimony having been admitted subject to exception, because there is 
no evidence of any physical impact or corporal injury to the plaintiff." 
This motion was granted, and exception was taken by the plaintiff to that 
ruling. 


The Maryland Court of Appeals frankly stated the question in its 
opinion, as: "Does a cause of action lie for physical injury resulting 
from fright and nervousness caused by the wrongful acts of the defen- 
dants ?” 


In discussing, and in finally answering that question, the Mary- 
land Court, in its opinion stated: 


"This brings us to the important question involved in 
the granting of the motion to strike out all the testimony bear- 
ing on the nervous shock to the plaintiff and physical injury 
resulting therefrom. There is a wide divergence of judicial 
opinion as to whether a cause of action will lie for actual 
physical injuries. resulting from fright and nervous shock 
caused by the wrongful acts of another, and it may be con- 
sidered as settled that mere fright, without any physical 
injury resulting therefrom, cannot form the basis of a 
cause of action. This is so because mere fright is easily 
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simulated, and because there is no practical standard for 
measuring the suffering occasioned thereby, or of testing 
the truth of the claims of the person as to the results of 
ba fright. But when it is shown that a material physical 

injury has resulted from fright caused by a wrongful act, 
and especially, as in this case, from a constant repetition 
of wron acts, in their nature calculated to cause con- 
stant alarm and terror, it is difficult, if not impossible, to 


perceive any sound reason for denying a right of action in 
f | 


law for such physical injury." 


: 
The Maryland Court then quoted from the earlier case of 


Baltimore City Passenger R. Co. v. Kemp, supra. 


It is singular to notice that both Judge Quinn, of the Municipal 
Court of Appeals, in the instant case, and Judge Robb, in the Perry case 
(which we asked be reversed), both took notice of the Green case, supra, 
but apparently considered that as "an exceptional case justifying a de- 
parture from the general rule." 


In Great Atlantic & Pacific Tea Co. v. a 160 Md. 189,153 A. 
22 (1931), the plaintiff was allowed a recovery where the defendant 
negligently permitted a dead rat to be wrapped up in a package of 
groceries and delivered to the plaintiff as a loaf of bread, liability 
being imposed there for damages resulting from the shock of seeing 
the dead rat. 


In Bowman v. Williams, 164 Md. 397, 165 : 182 (1933) the 
plaintiff, looking out of his dining room window, saw a large truck crash 
through the basement of his home. He was permitted to recover for 
physical illness consequent upon nervous shock occasioned, apparently, 
from fear for the safety of his two little boys who were in the basement 
at the time. | 
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ARGUMENT IL 


The Great Weight of Authority Throughout the Country, 
Now Permits a-Receovery for Injuries to the Nervous 
System, With or Without a Physical Impact. 


"The power of a sonorous phrase to command uncritical acceptance 
has often been encountered in the law. In - Lynch v. Knight, (9 H.L. Cas. 
577, 598 (1861), Lord Wensleydale uttered a generalization frequently 
found in the books: ‘Mental pain or anxiety the law cannot value, and 
does not pretend to redress, when the unlawful act complained of causes 
that alone.’ Insofar as the generalization is true, it can hardly be based 
upon the reason indicated, namely, that the law cannot put a monetary 
value upon the interest in question; for in many familiar instances juries 
are turned loose to assess a sum of money by way of crude compensation 
for mental anguish, humiliation, or other emotional hurt resulting from 
conduct of the defendant. Judicial control over the size of verdicts 
has been deemed a sufficient safeguard against abuse in cases where 
the plaintiff's essential grievance is of an intangible sentimental sort." 


Thus spoke Calvert Magruder, now Chief Judge of the First 
Circuit Court of Appeals, twenty-two years ago (just seven years 
after the Perry case in this jurisdiction, supra), when, in writing 
on "Mental and Emotional Disturbance in the Law of Torts", 49 Harvard 
Law Review-1033 (1936), he thoroughly reviewed the cases on this subject 
up to that time. 


Prior to Judge Magruder’s excellent treatment of this subject, 
other writers of distinction had likewise criticized Lord Wesleydale's 
dictum. See - 





BOHLEN, Right to Recover for Injury Resulting from Negligence 
wi Impact, m. L. Reg. (N.S. 3 


THROCKMORTON, Damages for Fright, 34 Harvard Law Review ¥ 
260:(1928). Sos ee | ‘ 





ae 
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GOODRICH, Emotional Disturbance as Legal Damages, 20 
Mich. L. Rev. 497 (1922) 


BOHLEN & POLIKOFF, Liability in New York for the Physical 
Consequences of Emotional Disturbance, 32 Col. Law. 
Vv. 

Since Judge Magruder's excellent review, other writers have 
brought the subject up to date, particularly from the medical, or 
scientific, side, as well as the law. See: 

HUBERT WINSTON SMITH, Relation of Emotions to Injury 


and Disease: Legal Liability for Psychic Stimuli, 
Vol. 30, No. 2, Virginia Law Review (March, 1944) 


PAUL D. CANTOR, Psychomatic Injury, Traumatic Psycho- 
neurosis, and Law. Cleveland-Marshall Law Review, 
Sept. 1957 (Vol. 6, No. 3) : 

Dr. Smith's excellent treatment of this subject commanded the 
attention and respect of the 5th Circuit Court of Appeals, in Kaufman v. 
Western Union Telegraph Co. , 224 F. 2d 723 (1955), cert. denied, 
350 U.S. 947, 76 S. Ct. 321, 100 L. Ed. 825 (1956), in which case 
the 5th Circuit Court of Appeals reversed the action of the trial Court 
in the famous "death message" case, the trial court having granted 
summary judgment for the defendant. In this case the plaintiff, a 
sufferer of hypertension, was prostrated and sustained a serious 
injury, upon receipt of a perfectly innocuous message delivered by 
the defendant, but negligently delivered to her as a "death message", 
the shock of which precipitated her collapse. : 


Dr. Cantor's treatment is one of the latest on this subject, and 
it may be pointed out here that he is not only an M.D. , with a large 
medical practice in this area, but he is also a member of the Bar of this 
Court. He concludes his discussion with this statement: 


"The experience and study of the medical profession 
are becoming increasingly influential in these legal 
decisions, which now reflect what has long been ap- 
parent to the physician - that the individual's emotional 
and physical security are not, and cannot, be com- 
pletely compartmentized or isolated from each other." 





16 
In 1890, a Texas court, in Hill v. Kimball, 76 Texas 210, al- 
lowed a woman who suffered from a miscarriage resulting from fright 
without impact, to recover. 


In 1897, in Spade v. Lynn & Boston R.R. Co., 168 Mass. 285 
there was no recovery for bodily injury caused by fright and mental 
disturbance, but the Massachusetts court has receded from that posi- 
tion, because in - Warren v. Boston & M.R. Co., 163 Mass. 484 
40 N.E. 895, sucha recovery was allowed. 


In - Homans v. Boston Elevated R. Co., 180 Mass. 456, 57 
L.R.A. 291, the plaintiff, while a passenger in one of the defendant's 
cars, was thrown against a seat, receiving a very slight blow, in 
consequence of a collision caused by the defendant's negligence. She 
afterwards had a good deal of suffering of a hysterical nature, and the 
question there before the court was on the exceptions concerning the 
rule of liability for the nervous shock. It was understood, of course, 


that the jar was due to the same cause as the blow, and both due to the 
defendant's fault. The opinion of the Court was delivered by Chief 
Justice Holmes, who was shortly thereafter appointed to the Supreme 
Court. He said: 


"It is an arbitrary exception, based upon a notion 
of what is practicable, that prevents a recovery 
for visible illness resulting from nervous shock 
alone. But when there has been a battery, and the 
nervous shock results from the same wrongful 
management as the battery, it is at least equally 
impracticable to go further and inquire whether 
the shock comes through the battery or along with 
it.. Even were it otherwise, recognizing as we 
must the logic in favor of the plaintiff when a reme- 
dy is denied because the only immediate wrong was a 
shock to the nerves, we think that when the reality 
of the cause is guaranteed by proof of a substantial 
battery of the person there is no occasion to press 
further the exception to the general rule. The 

- difference between this case and the Spade case 
in its second presentation is that in the latter the 
defendant's wrong, if any, began with the battery, 
and it was not responsible for the previous sources 
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of fear, whereas here the defendant was responsible 
for the trouble throughout. The decisions, although 
not explicit, favor the conclusions to which we have 
come." : 


In - Denver & Rio Grande R.R. Co. v. Roller, 100 Fed. 738, 
49 L.R.A. 77, the U.S. Circuit Court of Appeals for the 9th Circuit, 
affirming a plaintiff's verdict, stated: 


"A nervous shock, without a blow to the person 
might, under some circumstances, be so great as 
to cause bodily injury. In estimating the amount of 
damages which the plaintiffs were entitled to, the 
jury had the right to take into consideration all 
the testimony as to the surrounding facts and cir- 
cumstances at the time of and incident to, the col- 
lision, including the position and situation in which 
the plaintiff was placed thereby, in order'to arrive 
at the truth as to the extent of the bodily injuries 
she received, and the character and extent of the 
fright or shock, if any, to her system, resulting 
from and directly attributable to the collision and 
ENGULY cichctelslercielere --..- This general principle, 
wherever discussed, is expressly recognized by 
all the authorities, which hold that damages cannot 
be recovered for mere fright alone, without any 
bodily injury. If there was any fright or shock 
which resulted from her bodily injury in connection 
with the collision, the accompanying explosion, 
fire and wreckage of the cars, and the surrounding 
circumstances directly connected therewith and 
solely attributable thereto, there is no substantial 

reason why she should not be allowed to recover 
all damages naturally and reasonably and approzi- 
mately resulting therefrom." 


In the famous case of - Dulieu v. White, 2 K. b. 669 (1901), the 
Court flatly overruled an earlier English case, and permitted a woman 
to recover who had suffered a miscarriage because of fright occasioned 
by the defendant's horses breaking through the side of a house in which 
the plaintiff was standing. With this decision, the law was clearly estab- 
lished in England permitting recovery for injury from c= without 
impact. 
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In - Chiuilo v. New England Wholesale Dealers, 84 N.H. 329 
the defendant, an employer, maintained a steam boiler and a loud ex- 
plosion took place like a bursting gun, causing the plaintiff employee, 
ten feet away with her back to the boiler, to fear for her own safety. 
The resulting fright and shock impaired her health. Despite the 
absence of contemporaneous impact, defendant's motion for a directed 
verdict was denied. It was held that the plaintiff, being within the 
field of physical danger, could recover for physical harm from fright 
and shock negligently caused despite the absence of impact. 


Even in those minority jurisdictions which adhere to the "impact" 
rule, the plaintiff may recover for the physical harm resulting from 
the nervous shock, when the "impact" requirement is often bridged 
by the slightest bit of evidence. See - Cameron v. New England Tele- 
phone & Telegraph Co. , 182 Mass. 310, where a slight contusion 
was held to satisfy the impact requirement when the plaintiff fell from. 
a chair following an explosion. 


Friedman v. Eastern Mass. St. Railway Co., 299 Mass. 246, 
where the plaintiff was a passenger in one of the defendant's street 
cars, and the window next to the plaintiff was broken as a result of 
the defendant's motorman's negligence. The plaintiff, frightened 
from this mishap, jumped from her seat, thereby twisting her shoulder. 
She sued to recover for injuries resulting from the negligently caused 
nervous shock, and recovered, having met the test of "physical 
injury from without", although she had not been physically touched. 


In - Comstock v. Wilson, 257 N.Y. 231, impact was found ina 
trifling collision of two automobiles. 


In - Porter v. Delaware & Lackawanna, 73 N.J.L. 405, impact 
was held to exist where the plaintiff got dust in the eye. 


In - Christy Bros. Circus v. Turnage, 144 S.E. 680, the Georgia 
court, in bridging the "impact" requirement, affirmed a plaintiff verdict 





19 


which involved a distressing accident to a lady attending the defendant's 
circus - one of the "trained" animals had evacuated its bowels into her 
lap. It is reported that Dean William Prosser, of the University of 
California, upon reading this case, remarked, "How silly can the 
courts get?" : 


Connecticut follows the majority view, discarding the impact 
requirement. In - Orlo v. Connecticut Co. , 128 Conn. 231, a 
motorist became seriously ill, suffering an aggravation of a diabetic 
condition as a result of the defendant having negligently caused its live 
trolley wire to fall upon the car in which the plaintiff was sitting. The 
plaintiff found himself sitting in an inferno of hissing and spitting 
wires and a barrage and shower of sparks, Fear for his safety resulted 
in physical illness. No evidence was offered that he received an electric 
shock or any invasion of his skin. The trial judge instructed the jury 
that the plaintiff could recover only if he had suffered some physical 
impact along with the nervous shock. The A ppellate Court found this 
instruction was wrong. : 


Rhode Island, in Simone v. Rhode Island Co. , 28 R.I. 186, 
discarded the impact rule as an essential guarantee of a valid claim, 
and now adheres to the majority rule. 


Wisconsin, in - Colla v. Mandella, 85 N.W. 2d 345 (Oct. 1957), 
has ruled that recovery may be had for physical injuries resulting 
from fright alone. This was an action by a wife for the death of 
her husband from heart failure allegedly resulting from fright caused 
by a driverless truck rolling into the side of the house near the windows 
of the bedroom in which the husband had been sleeping. : 


North Carolina has for some time allowed an action for damages 
for physical injury or disease resulting from fright or nervous shock 
caused by negligent acts. There are two prominent cases in that 
State involving negligent blasting, which are very similar in fact to 
the Maryland case of Green v. Shoemaker, supra. See: 
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Watkins v. Kaolin Mfg. Co., 131 N.C. 936, 42 S.E. 983, 
~ 60 LRA 617 


Kimberly v. Howland, 143 N.C. 398, 55 S.E. 778, 7 LRA 
(NS) 545 


Minnesota is also in line, in Purcell v. St. Paul City R. Co., 


48 Minn. 134, 50 N.W. 1034, 16 L.R.A. 203. 


IV 


In Food and Beverage Products Cases (such as the 
instant case) Where Some of the Food is Eaten, or 
the Beverage Partaken of, and sickness or Injury 
Results from Mental and Nervous Shock Rather 
Than From any Chemical or Physical Threat to 
Well-Being, the Overwhelming Weight of Authority 
Allows Recovery for the Physical Harm. 


Simply to state the above proposition, and to cite the following 


cases in which relief was allowed, should be sufficient on this point. 


See: 


Coca-Bottling Co. of Arkansas vs. Langston, 198 Ark. 59, 
127 SW 2d 263 (1939) (glass in Coca Cola). 
Medeiros v. Coca-Cola Bottling Co. of Turlock, Ltd. , 57 


Cal. App. 2d 707, 135 P. 2d 676 (1943) (cleaning 
brush in Coca Cola) 


White v. Coca-Cola Bottling Co. , 16 So. 2d 579 (La. App. 
1943) (Mucuous substance and fermentation in Coca 
Cola) 


Laborde v. Louisiana Coca-Cola Bottling Co. , Ltd. , 15 
So. 2d 389 (La. App. 1943) (cock-roach in Coca-Cola) 


Biedenharn Candy Co. v. Moore, 184 Miss 721, 186 So. 
628 (1935) (mouse in Coca-Cola) 

Delta Nehi Bottling Co. v. Lucas, 184 Miss. 693, 185 
So. 561 (1935) (paper clip in RC Cola) 


Coca Cola Bottling Co. of St. Louis, 75 S.W. 


Beyer v. 
642 (Mo. App. 1934) (mouse in Coca Cola) 





Kenney v. Wong Len, 81 N.H. 427, 128 Atl. 343 (1925) 
(mouse in chicken pie) 
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Carroll v. New York Pie Baking Co. , 215 App. Div. 240, 
213 N.Y. Supp. 553 (2d Dept. 1926) (cockroaches in 
pie) 


Barrington v. Hotel Astor, 184 App. Div. 317, 171 N.Y. 
Supp. 840 (Ist Dept. , 1928) (mouse in kidney saute) 


Wolfe v. Great Atlantic & Pacific Tea Co. , 143 Ohio St. 

~ 643, 56 N.E. 2d 230 (1944) (worms in canned peaches) 

In - Simmons v. Wichita Coca-Cola Bottling Co. , 181 Kans. 35, 
309 P. 2d 633 (April, 1957) the facts were very analagous to those of the 
case now under review, in that paper matches were found in a bottle 
of Coca Cola. A verdict for plaintiff was affirmed an appeal, the Kansas 
appellate Court holding that neither allegations of contributory negligence, 
nor those negativing negligence of the defendant, are an answer in breach 
of warranty cases; that the defendant must show not only that he did not do 
it, but who actually did contaminate the product, to relieve himself of 
liability . 


In - Sharp v. Pittsburgh Coca-Cola Bottling Co. , another 1957 


Kansas case, 180 Kansas 845, 308 P.2d 150 (March, 1957), a $5000. 
verdict for plaintiff was affirmed on appeal, in which case the Coca- 
Cola involved contained tobacco strings, char, and nicotine. The plain- 
tiff, a 68 year old charwoman, complained that her consumption of the 
beverage caused a recurrance of gall bladder trouble and high blood 
pressure. 


In - Wichita Coca-Cola Bottling Co. v. Tyler, 288 S.W. 2d 903 
(Texas, 1956), a $3500.00 verdict for illness from drinking a bottle 
of Coca-Cola containing a dead mouse, was affirmed. The plaintiff 
had vomited, having a weak stomach, and thereafter lost 35 pounds 
due to mental apprehension. 


However, the classic case seems to come from Florida recently , 
because, in - Food Fair Stores of Florida, Inc. v. Macurda, 98 So. 
2d 860 (March, 1957), the Florida Supreme Court affirmed a $3000.00 
joint award to a husband and wife who had eaten canned spinach crawling 
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with worms and segments thereof. Both husband and wife experienced 
nausea, abdomiral pains, and diarrhea for several days. Although there 
were no doctor bills or loss of wages, this award was held not to be 
excessive. 


Judge Thornal, speaking for the Florida Court, sai d: 


"Can the worms be considered deleterious, un- 
wholesome, or unfit for human consumption? Ad- 
mittedly we are not connoisseurs of cuisine that 
qualifies us to view as delicacies some foodstuffs 

that might be indigestible by others. To certain tribes 
of American Indians we understand that such creatures as 
worms, grass hoppers, snails and the like, are ac- 
ceptable as delicious morsels of food. We are told 
that canned Mexican worms grace the shelves of many 
delicatessens, and in certain swank social levels, 
which few of us ever reach, it is said that roasted 
snails are available with the trays of hors d'oeuvres 
at the pre-dinner cocktail party. However, for the 
masses who have moved ahead of the Indians, but who 
perhaps have not yet reached the "snail set", such 
invertebrates as worms and snails are generally 
frowned upon as totally unwholesome and unfit for 
human consumption. Indeed, they are ina class with 
roaches, mice, flies, and other nauseous intruders 
that the cases indicate have at times found their way 
into bottles, cans, or other food-stuff containers. 

We therefore hold that worms such as those revealed 
by the photographic exhibits here, are deleterious and 
unfit for human consumption." 


Judge Thornal also quickly disposed of the defendant's contentions 
in the above case, that the psychological, or psychogenic reactions of 
plaintiffs, rather than the worms themselves, had produced the 

vomiting, stomach pains and diarrhea, by holding that since they 


had partaken of the spinach, it was up to the jury to determine that 
question. 


For an excellent discussion of this subject, see -- Products 


Liability and the Food Consumer, by Reed Dickerson, 1951, pages 
236-241. Mr. Dickerson concludes this chapter by saying: "It seems 
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likely that the course of decision will tend to conform to the thought ex- 
pressed in a Mississippi case (citing Biedenharn Candy Co. v. Moore, 
184 Miss. 721, 727, 186 So. 628, 630 (1939), mouse in Coca-Cola), 
where the Court said: 'Whether this physical ailment was preceded 

by and resulted from emotional distress is of no consequence 


CONCLUSION 


By reason of the foregoing authorities and argument, it is res- 
pectfully submitted that this Court should reverse the judgment of 
the Municipal Court of Appeals for the District of Columbia now under 
review, and remand same for new trial to the trial court; and in doing 
so, expressly overrule and repudiate the doctrine expressed in Perry v. 
Capital Traction Co. , 59 App. D.C. 42. ! 


Respectfully submitted, 
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